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Fire Department Extinguishes Overtime Claims
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By Jeremy M. Forgue - Skoler, Abbott, & Presser PC
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The Kansas City, Mo., fire department did not violate the Fair Labor Standards Act (FLSA) when calculating overtime pay for emergency medical technicians (EMTs) or when classifying firefighter/paramedics (fire medics) as partially exempt from overtime, according to the 8th U.S. Circuit Court of Appeals.

The EMTs

In 2015, the city and union negotiated a formula to establish the EMTs' regular hourly rate (regular rate) from which overtime pay would be calculated. The formula was based on the EMTs' targeted monthly wages according to their seniority and divided by their expected hours to be worked during the year. The EMTs argued the formula violated the FLSA by underpaying them. The 8th Circuit held that the formula did not violate the FLSA because it factored in all expected hours to be worked each week, the EMTs' regular rate exceeded the minimum wage, and the city paid overtime for work performed over 40 hours.

The EMTs also argued that the city implemented the formula to retaliate against them for their successful 2014 overtime lawsuit that required the city to pay them back overtime wages. The 8th Circuit rejected this argument, reasoning that the city and union negotiated for months over how to calculate the regular rate, and that although the EMTs regular rates barely changed after negotiations, the new regular rate complied with the FLSA.

The Fire Medics

The FLSA provides that employees who engage in fire-protection activities are only entitled to overtime after 216 hours worked in a 28-day work period rather than after 40 hours in a workweek.

Kansas City's fire medics were cross-trained and dual-licensed as firefighters and paramedics and split their time between working on fire engines and ambulances. The fire medics claimed that their hours worked on the ambulance at the scene of a fire should count toward overtime after 40 hours in a workweek.

To decide this claim, the court had to delve into the details of what the fire medics do. The court considered that ambulances were not stocked with fire-protective gear and when assigned to an ambulance at the scene of a fire, fire medics are primarily responsible for medical emergencies.

Nonetheless, fire medics were expected to help with rescue ladders, fire hoses and building evacuation from outside at fire scenes. As a result, the court concluded that these duties amounted to responsibilities "to engage in fire suppression activities," which meant that the fire medics were covered by the FLSA's 216 hours worked in a 28-day period rule rather than the general rule of overtime after 40 hours in a workweek.

Zimmerli & Dietrick v. Kansas City, Mo., 8th Cir., No. 19-2721 (May 6, 2021), petition for en banc rehearing and petition for panel rehearing denied (June 17, 2021).

Professional Pointer: Miscalculating the "regular rate" from which overtime is to be calculated is a common trap for unwary employers. If your workers are nonunionized, it is up to you to properly determine an employee's regular rate because it may not be the same as an employee's base hourly rate.

This case also illustrates that properly classifying employees as exempt from overtime can come down to the details of the duties they perform. Making sure that your job descriptions reflect the actual duties of your employees now—and not 10 years ago—can also help to ensure that you don't get hit with a big overtime bill.

Jeremy M. Forgue is an attorney with Skoler, Abbott, & Presser PC, the Worklaw® Network member firm in Springfield, Mass.
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