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Federal Court Report

Discrimination Jury Verdict Upheld
11/10/2020 

By Michael W. Foster of Foster Employment Law*
A member of Worklaw® Network

A jury verdict of race and national origin discrimination in violation of Title VII of the Civil Rights Act of 1964 and New York state law cannot be overturned despite irregularities in the jury verdict process and despite the trial court's refusal to instruct the jury on punitive damages, according to the 2nd U.S. Circuit Court of Appeals.

The plaintiff, an Iranian-born neuroscientist who wears a traditional Iranian headscarf, filed a discrimination lawsuit against her former employer, Rockefeller University. She alleged that she was subjected to disparate treatment based on her race and national origin, including being subjected to inferior terms and conditions of employment. She also alleged she was the target of race-related comments and jokes associated with her dress, appearance and birthplace. 

Rockefeller responded that the plaintiff was an inferior research scientist and that her three-year research position was not renewed due to legitimate, nondiscriminatory performance. Following her discharge, the plaintiff suffered significant emotional distress, including prescription drug addiction, chronic insomnia and anxiety-related hair loss. 

On Feb. 28, 2020, following a six-week trial, a New York-based federal court jury issued a verdict in favor of the plaintiff that included $250,000 in lost wage damages and $2 million in emotional distress damages. At trial, the plaintiff's counsel did not file a formal objection when the trial court refused her request for a jury instruction on punitive damages, which are available as a remedy under New York's anti-discrimination law, and the jury was not asked to decide a punitive damage amount. 

Immediately after reading the jury verdict and discharging the jury, the trial court was advised of an inconsistency in the verdict form. Specifically, the jury answered "yes" that discrimination occurred and awarded significant monetary damages, but also responded "no" to a separate, somewhat confusing question regarding discrimination contained in the damages section of the verdict form. The trial judge quickly recalled the jury, who had not left the courtroom, and sent them back to the jury room. The jury then returned with a new verdict form that changed only the "no" answer. 

Thereafter, the plaintiff appealed the verdict, stating that the trial court erred by not instructing the jury on punitive damages. Rockefeller also appealed, maintaining that the trial court issued poorly drafted jury instructions regarding discrimination and that a new trial was required given that the trial court recalled an otherwise discharged jury after it issued an inconsistent jury verdict. 

On appeal, a three-judge panel of the 2nd Circuit affirmed the jury verdict and rejected the arguments of both parties. Specifically, the panel held that counsel's failure to file objections at trial to the judge's decision to deny a punitive damage instruction prevented the plaintiff from raising the issue on appeal. In sum, the failure to object at trial meant that the appeals court could reverse the decision only if it constituted "plain error," which the panel defined as a decision that "contravenes an established rule of law" and "goes to the very essence of the case." Given the lack of overwhelming evidence supporting punitive damages, the panel concluded that the jury instruction decision was well within the trial court's discretion. 

The court also rejected Rockefeller's arguments that the jury instructions were incorrect regarding proof requirements in discrimination cases, holding instead that the jury was given correct instruction toward determining the issues before it. 

The 2nd Circuit also held that permitting the jury to continue work after its initial discharge did not prejudice Rockefeller because the work was minor and necessary only to correct a jury verdict form that was not intentionally inconsistent. The panel, relying on U.S. Supreme Court precedent, weighed multiple factors including: 

· The absence of any actual delay between discharge and recall.

· Jurors had not spoken to anyone about the case after discharge, including court staff.

· Jurors were not swayed by any reaction to the verdict by the parties.

· The just-dismissed jurors had not accessed their smartphones, the Internet or other sources.


In sum, because the error was discovered immediately and was not a substantial one, recalling the jury was not prejudicial to either party. 

Emamian v. Rockefeller University, 2nd Cir., Nos. 19-127, 19-168 (Aug. 19, 2020).

Professional Pointer: Jurors continue to award significant back pay and emotional distress damages for intentional discrimination claims. It remains important to take all reasonable steps to stop potential discrimination in the workplace and provide support to employees who report violations of anti-discrimination policies. 

* Michael W. Foster is an attorney with Foster Employment Law, the former Worklaw® Network member firm in Northern California. The law firm Apex Employment Law is now Worklaw’s Northern California member.
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