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Federal Court Report

Decision Not to Promote Female Candidate Upheld
10/6/2020 

By Kenneth J. Diamond of Winterbauer & Diamond PLLC
A member of Worklaw® Network

A female employee failed to show sex discrimination when she had the highest score on a promotion exam but a male employee was selected who was deemed to have performed better at the interview stage, according to the 8th U.S. Circuit Court of Appeals.

In 1996, the plaintiff began employment with the Wright County Sheriff's Office. In 2014, she applied for promotion to sergeant in the court services division. As step one of the selection process, all candidates had to answer a set of questions through a software program the county used to determine which candidates met the minimum qualifications for the role. The plaintiff had the highest score (86.96 percent) among all candidates, while the male officer ultimately selected for the role had the lowest score (52.17 percent). 

All candidates who met the minimal qualifications were interviewed by a three-person panel (two men and one woman). Each interview was scheduled for the same amount of time and included the same set of questions, none of which were gender specific. 

When the plaintiff was interviewed, all three panelists had concerns with her responses. As to one question, for example, the panelists felt her answer was odd, unresponsive and suggested a lack of seriousness. As a result, she was not on the list of five candidates the panel sent to the sheriff to consider. Based on his interview, the male officer with the lowest score on the promotion exam was on the list. 

The sheriff reviewed the list, narrowed it to three finalists, discussed the finalists with his command staff and selected that male officer for the promotion, finding he was a strong supervisor, trustworthy, independent, a good communicator, a consensus builder and a person who could anticipate the sheriff's informational needs. 

The plaintiff sued the county, alleging sex discrimination under Title VII of the Civil Rights Act of 1964 and the Minnesota Human Rights Act. The district court dismissed her claims on summary judgment. 

In affirming dismissal, the 8th Circuit explained that, although she was the most objectively qualified candidate, this was irrelevant because such information was used simply to determine which candidates met the minimal requirements for the role and were thus eligible for an interview. After identifying those candidates, the county was entitled to compare how they performed in their interviews. 

The 8th Circuit further explained there was no evidence the panel's view that the plaintiff did not interview well was a pretext for gender motive as nothing in the interview process suggested gender bias. While she felt that her interview went well, it was the panelists' impressions that mattered. 

In addition, the 8th Circuit rejected the plaintiff's "cat's-paw" theory—that is, the panel's alleged gender motive tainted their recommendations to the sheriff, thus making gender an improper factor in his final decision. She failed to point to any evidence showing the panel harbored gender motive, the appeals court determined. 

Pribyl v. County of Wright, Wright County Sheriff's Office, 8th Cir., No. 18-3743 (July 13, 2020). 

Professional Pointer: This case illustrates the deference courts will generally afford to employers' promotion decisions and that employers can consider subjective criteria when deciding among candidates. Nonetheless, as evidenced by this case, it is important that employers have a written nondiscriminatory selection process, ensure the process is followed in all respects, and have documentation to show the process was followed and not tainted by a discriminatory motive. 

Kenneth J. Diamond is a shareholder with Winterbauer & Diamond PLLC, the Worklaw® Network member firm in Seattle.
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