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Federal Court Report

Court Revives Hostile Work Environment Claim
8/25/2020 

By Naomi D. Johnson of Bullard Law
A member of Worklaw® Network

A supervisor's alleged near-daily disparaging comments directed at Cuban employees over a two-month period were sufficiently severe and pervasive to allow a former employee's hostile work environment to proceed to a jury, the 11th U.S. Circuit Court of Appeals ruled.

The plaintiff, who is Cuban, was employed by Trees Inc.—doing business as Trees Acquisition Inc.—from 2015 until he was terminated in 2016. Trees Acquisition Inc. provides utility line clearance and vegetation management for the utility industry. The plaintiff was a crew foreperson who trimmed trees located near power lines. 

During the last two months of his employment, the plaintiff's supervisor allegedly made near-daily derogatory comments about Cubans to the workers he supervised. He also purportedly stated: "New policy in the company, no more Cuban people." The plaintiff was not the only Cuban employee the supervisor managed. Even though the plaintiff and some of his co-workers complained about the comments and asked the supervisor to stop, the supervisor's behavior allegedly continued.

After about two months of this behavior from his supervisor, the plaintiff attempted to take his own life while on the job by dousing himself in gasoline and grabbing a lighter but was stopped by another employee. He was then discharged.

The plaintiff filed a lawsuit against his employer, asserting claims of hostile work environment and national origin discrimination under Title VII of the Civil Rights Act of 1964 and related state law. The employer moved for summary judgment, which the district court granted. 

On appeal, the 11th Circuit affirmed the dismissal of the national origin claim but disagreed with the district court on the plaintiff's hostile work environment claim. The appeals court found that the evidence the plaintiff had presented in support of that claim was sufficient to raise a question over whether the harassment the plaintiff complained of was objectively severe or pervasive. 

In particular, the plaintiff had provided evidence of the following about the supervisor's conduct, which allegedly: 

· Occurred frequently. 

· Was sufficiently severe because it was insulting to Cuban employees and went beyond the "mere utterance of an epithet." 

· Was humiliating because the supervisor degraded the Cuban workers in front of other teams of employees.

· Interfered with the plaintiff's job performance because it led the plaintiff to attempt suicide while at work.


Based on all the circumstances, the 11th Circuit concluded that this evidence was adequate to let a jury decide whether the supervisor's conduct was objectively severe or pervasive.

Fernandez v. Trees Inc., d.b.a. Trees Acquisition Inc., 11th Cir., No. 18-12239 (June 9, 2020).

Professional Pointer: In defending against such hostile work environment claim, an employer must show that it took reasonable care to prevent and quickly correct any harassment or that the complainant unreasonably failed to take advantage of preventive or corrective opportunities provided by the employer. Failure to investigate a complaint will deprive the employer of this defense. 

Naomi D. Johnson is an attorney with Bullard Law, the Worklaw® Network member firm in Portland, Ore.
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