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Federal Court Report

Sex Discrimination Claim Sent to Trial
6/9/2020 

By W. Kevin Smith and Jacob W. Crouse of Smith and Smith
A member of Worklaw® Network

A plaintiff could proceed with her claim of sex discrimination against an employer, which stemmed from her being passed over for two coaching positions. She offered evidence that the employer allegedly used hiring procedures and selection criteria that favored male applicants, the 7th U.S. Circuit Court of Appeals ruled.

The plaintiff is an accomplished runner and an experienced running coach. She applied for a job as the assistant coach of a high school girls' cross-country team in the same school system where she had worked as a middle-school coach. She had resigned from that position to support her daughters in their running careers. 

The plaintiff did not hear back for nearly a month. Finally, with the help of union officers, she received a text asking her to interview. 

The other candidate for the assistant coach position was a younger man who also had resigned a coaching position for family reasons around the same time as the plaintiff's resignation. 

In interviewing the plaintiff, Valparaiso Community Schools allegedly focused on her resignation and whether her parenting duties would allow her to spend enough time on coaching. In interviewing the male applicant, the interview did not include questions about his family life but instead focused on his prior experience. 

The employer also checked the plaintiff's references immediately rather than wait until after school officials decided to make a hiring recommendation to the school board, as was the employer's past practice and as the employer did with the male applicant. The employer ultimately hired the male applicant for the position. 

The employer then invited the plaintiff to apply for the same coaching position on its boys' team. The other applicant for that position was a younger man. The plaintiff applied for that position, and her references again were handled differently. She had to provide them, but no references were checked for the other applicant, who the athletic director personally knew as a coach. The employer again hired the male applicant. The employer indicated that the reason for this decision was that the male applicant had a "better rapport with boys." 

The employer later stated a different reason for the second hiring decision, asserting that the male applicant was already a teacher in the school.

The plaintiff sued the employer, claiming violations of Title VII of the Civil Rights Act of 1964 and the Age Discrimination in Employment Act. The district court granted summary judgment to the employer on both the sex and age discrimination claims, and the plaintiff appealed.

In reinstating the sex discrimination claim, the 7th Circuit found that the district court had incorrectly looked for one single piece of evidence that proved the case rather than "an overall likelihood of discrimination" based upon an aggregation of the evidence. The court found that a jury could reasonably infer from all of the evidence that the employer did not want to hire a woman for either position and had taken steps to ensure that the plaintiff, the only female applicant, was not hired. 

In support of that finding, the court pointed not only to the plaintiff's evidence but also to the changing hiring criteria offered by the employer. 

Joll v. Valparaiso Community Schools, 7th Cir., No. 18-3630 (March 20, 2020).

Professional Pointer: Bias that is reflected in the hiring process, whether intentional or unintentional, may serve as evidence of unlawful discrimination. Employers should ensure that their application and interview processes are applied consistently to all applicants. 

W. Kevin Smith and Jacob W. Crouse are attorneys with Smith and Smith Attorneys, the Worklaw® Network member firm in Louisville, Ky.
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