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Federal Court Report

Employee Reinstated Despite Missing Work Due to Imprisonment
5/12/2020 

By William D. Deveney of Elarbee, Thompson, Sapp & Wilson LLP
A member of Worklaw® Network

An arbitrator's decision interpreting a collective bargaining agreement as allowing for reinstatement—rather than termination—of an employee whose imprisonment caused him to violate the employer's attendance policy was an arguably valid interpretation, according to the 6th U.S. Circuit Court of Appeals.

Under the agreement negotiated with Local 72D of the United Food and Commercial Workers Union, Zeon Chemicals retained the right to discharge and discipline its employees for "just cause." The agreement also included an attendance policy, under which an employee would receive points for absenteeism and tardiness. That policy further provided that the employee's accumulation of 12 points was cause for termination.

An employee had already accrued eight-and-a-half points under the attendance policy when he committed a felony battery while on a family vacation, pled guilty to the charge and was sentenced to 30 days in jail. Before beginning his sentence, the employee and his union representative met with Zeon to try to avoid his termination. 

Under the policy, Zeon had the discretion to suspend the employee due to his long tenure with the company. But Zeon wanted to send a message that criminal behavior had consequences and rejected the union's proposal that the worker only be suspended while serving his sentence. 

After an arbitration initiated by the union, the arbitrator modified the employee's discharge to a 30-day suspension and reset his point total to eight-and-a-half. Dissatisfied with this outcome, the company filed a lawsuit to vacate the award. A federal district court agreed to do so, concluding that the arbitrator had misinterpreted the agreement and exceeded his authority under it.

The 6th Circuit, however, reversed the district court's order, holding that an arbitrator's decision in contract-interpretation cases should be upheld "unless the substance of the interpretation is so off the wall that it makes implausible the idea that the arbitrator was engaged in interpretation in the first place." The 6th Circuit observed that, in such cases, the courts tolerate "improvident, even silly" decisions by arbitrators "because, for better or worse, the parties 'bargained for an arbitrator's interpretation of the contact, not a federal judge's.' "

Zeon had argued that reaching 12 points under the attendance policy and just cause under the agreement were "one and the same." But the 6th Circuit held that the arbitrator's decision reflected a "plausible, if debatable, interpretation" because the company had not disputed the employee's explanation that the crime arose from a misunderstanding that got out of hand, he had worked for the company for 22 years, and the attendance policy permitted Zeon to impose a 30-day suspension in lieu of discharge. 

The 6th Circuit emphasized that it was not the court's role in reviewing the arbitrator's decision to choose the best interpretation of the agreement.

The appeals court further noted that it had previously held "that arbitrators who interpret 'just cause' to require reasonable punishment or some kind of process prior to discharge do not necessarily commit a reversible error." The court added that, to the extent Zeon wished to limit an arbitrator's ability to do so, it "might have spelled out [that] any authority to suspend an employee with more than 20 years of service for 30 days was a purely discretionary decision left solely to the company's judgment." 

Or "it might have spelled out in the words of the agreement that the company had sole discretion to discharge anyone who reaches 12 points under the attendance policy without regard to fault and without regard to any other considerations." The 6th Circuit remarked that, had the agreement said as much, the appeals court's decision likely would have been different.

Zeon Chems. v. United Food & Comm'l Workers, No. 19-5703 (Feb. 13, 2020).

Professional Pointer: Unless a just-cause provision in a collective bargaining agreement limits the arbitrator's discretion, an arbitrator does not act unreasonably and will be upheld in asking whether the employer had a reasonable basis to fire an employee and applying a general rule of fairness. Therefore, both union and nonunion employers should consider how third persons—whether an arbitrator or a juror—might view a discharge in light of mitigating factors as well as alternative actions under the employer's policies. 

William D. Deveney is an attorney with Elarbee, Thompson, Sapp & Wilson LLP, the Worklaw Network® member firm in Atlanta.
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