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FLSA Does Not Preclude All Claims Under RICO
4/28/2020 

By Courtney B. Amelung of Shawe Rosenthal LLP
A member of Worklaw® Network

The Fair Labor Standards Act (FLSA) does not preclude claims under the Racketeer Influenced and Corrupt Organizations Act (RICO) if an employer commits a RICO offense that results in damages other than unpaid minimum or overtime wages, the 6th U.S. Circuit Court of Appeals ruled.

The plaintiff worked for a chain restaurant located throughout western Michigan. The employer required the plaintiff and his co-workers, who often worked more than 40 hours per week, to keep track of their time on two separate time cards. The first time card reflected the first 40 hours of work, and the second reflected overtime hours. 

The employer paid its employees by check for hours tracked on the first card and in cash for hours tracked on the second. Employees allegedly received their straight time rate for all hours worked, including overtime hours in excess of 40 hours per week. Additionally, the employer purportedly failed to withhold taxes for wages earned on overtime hours. 

The plaintiff filed suit against the employer seeking damages under RICO. He alleged that the employer engaged in a common illegal enterprise intended to defraud tax authorities, employees and insurance carriers with the goal of realizing greater profits. 

Specifically, the plaintiff claimed that the employer had perpetrated:

· A tax evasion scheme by failing to pay tax withholdings.

· A wage theft scheme by defrauding employees of proper wages.

· A workers' compensation insurance scheme by submitting fraudulent wage amounts to insurance carriers, amounts that were used to calculate insurance premiums.


The plaintiff also claimed that to further these fraudulent schemes, the employer engaged in mail and wire fraud, which constituted a pattern of racketeering activity. 

The trial court dismissed the complaint, concluding that the plaintiff could not maintain a RICO action because the alleged misconduct also constituted violations of the FLSA. According to the trial court, the FLSA was the exclusive remedy for all the plaintiff's claims. 

On appeal, the 6th Circuit concluded that the FLSA is the sole remedy only for federal minimum-wage and overtime violations. The FLSA does not preclude suits for other damages, such as those available under RICO, even when the underlying conduct also violates the FLSA. 

As noted by the 6th Circuit, the FLSA is a precisely drawn, detailed statute that regulates wages and working conditions. In particular, the FLSA provides employees with two substantive guarantees: a federal minimum wage and a maximum-hour workweek. On the other hand, RICO is a general, remedial statute that punishes certain conspiratorial patterns of criminal activity. Typically, a precisely drawn, detailed statute precludes more general remedies. 

Nonetheless, because the FLSA is precisely drawn and detailed only with regard to wage and hour protections, it precludes RICO claims only to the extent that the damages sought are for unpaid minimum or overtime wages. When a RICO claim alleges damages that are distinct from unpaid wages, that claim does not fall within the purview of the FLSA and is therefore not precluded, even if the conduct that forms the basis of the RICO claim also violates the FLSA. 

The 6th Circuit concluded that the trial court had properly dismissed the plaintiff's claim that the alleged wage-theft scheme deprived him of overtime pay because it sought the same remedy provided by the FLSA and was therefore precluded. The plaintiff's claim that the employer engaged in insurance fraud was also properly dismissed, because the alleged harm was suffered by the insurance company, not the plaintiff. 

As for the plaintiff's claim that the employer failed to withhold taxes, the 6th Circuit could not say whether it was precluded under the FLSA. The court reversed that claim and sent it back to the trial court with instructions to determine whether the plaintiff had asserted a RICO claim that resulted in damages other than lost wages. 

Torres v. Vitale, 6th Cir., No. 19-1515 (March 31, 2020).

Professional Pointer: Given the damages available under the FLSA and RICO, employers should be mindful of their minimum-wage and overtime obligations. A successful plaintiff is entitled to double the amount of unpaid wages—also referred to as liquidated damages—under the FLSA. Under RICO, a successful plaintiff is entitled to treble damages. Therefore, the potential exposure for employers whose conduct is deemed to violate both the FLSA and RICO is high. 

Courtney B. Amelung is an attorney with Shawe Rosenthal LLP, the Worklaw® Network member firm in Baltimore.
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