 [image: image1.png]AFFILIATE OF

SIRM]

SOCIETY FOR HUMAN
RESOURCE MANAGEMENT






[image: image2.png]worklaw’ network .






Federal Court Report

Age-Discrimination Challenge of Discharge Rejected
3/31/2020 

By Samantha J. Wood of Lindner & Marsack, S.C.
A member of Worklaw® Network

Despite the fact that an employer did not adhere to its internal discipline policy or initially provide a plaintiff with a reason for her termination, she could not establish that the reason the employer ultimately offered for her firing was false or pretext for age discrimination, the 6th U.S. Circuit Court of Appeals ruled.

In 2011, the Tennessee comptroller, the Tennessee Bureau of Investigation and the Department of Energy investigated the South Central Human Resource Agency Inc. The investigation revealed several deficiencies, some of which fell within areas supervised by the plaintiff in her capacity as the community services director.

The comptroller provided a written report to the agency regarding such deficiencies. Upon review, the executive director immediately fired two employees who had admitted to wrongdoing during the investigation. Ten days later, the executive director fired the plaintiff. He informed her that she was terminated at will, without notice and without reason.

She sued the agency, alleging that the executive director fired her because of her age.

The agency defended its action, asserting that the plaintiff was fired for misconduct as detailed in the Tennessee comptroller's report and her toxic relationship with subordinates.

The plaintiff raised several arguments in an attempt to show that the agency's stated termination reason was pretextual. First, she pointed to the fact that the agency did not provide her with an initial termination reason beyond the fact that she was fired at will, without notice and without reason.

The court dismissed this argument. It determined that while the failure to initially provide a termination reason may be unwise, nothing within the Age Discrimination in Employment Act requires an employer to provide a justification for firing someone. Such action, alone, does not establish that the reason ultimately offered is false.

The plaintiff also pointed to the fact that the agency did not adhere to its own internal discipline policy. The agency's policy stated that in the case of misconduct, the agency is to suspend an employee and conduct an investigation to determine whether further disciplinary action is warranted.

The court dismissed this argument on the basis that the agency treated other employees similarly. The court stated that, while the failure to uniformly apply a progressive discipline policy can be evidence of pretext, two other employees were also fired without regard to the agency's policy.

Miles v. South Cent. Human Res. Agency, Inc., 6th Cir., No. 19-5202 (Jan. 7, 2020).

Professional Pointer: Although most employment relationships are at will and can be ended with or without cause, being forthright with employees is key to preventing litigation. Additionally, maintaining and adhering to clear and unambiguous policies pertaining to appropriate grounds and procedures for discipline helps avoid surprises for employees, and, in turn, also helps avoid litigation.

Samantha J. Wood is an attorney with Lindner & Marsack, S.C. , the Worklaw® Network member firm in Milwaukee.
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