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Federal Court Report

Employer Prevails Because of Independent Investigation
3/17/2020 

By Bryant S. Banes and Sarah P. Harris of Neel, Hooper & Banes PC
A member of Worklaw® Network

When a supervisor has an allegedly unlawful bias against an employee, an employer's independent investigation can be the key to insulate it from liability, according to the 2nd U.S. Circuit Court of Appeals.

Target Corp. fired an employee after video surveillance revealed that the plaintiff dropped a package of marijuana in the staff locker room. Upon finding the package, the plaintiff's immediate supervisor turned it over to the executive team leader for human resources, who reviewed the video surveillance to determine its source and ensure that no other employee interacted with the package prior to its discovery.

Subsequently, the plaintiff brought claims under Title VII of the Civil Rights Act of 1964 against her employer, alleging discrimination, retaliation and hostile work environment. The employer's main defense was that the plaintiff was lawfully fired for violating its drug-free workplace policy. To prevail on her retaliation claim, the plaintiff was required to show that retaliation was a substantial reason for the firing. 

In support of her retaliation claim, the plaintiff first argued that inconsistencies between HR's testimony at a deposition and before the New York State Unemployment Insurance Appeal Board (UIAB) established sufficient evidence of retaliatory motive. The appeals court rejected these arguments, finding HR's evidence before the UIAB consistent with the evidence presented to the district court.

The plaintiff next argued that bad faith should have been imputed to the HR professional because he disposed of the marijuana before showing it to her. The appeals court held that even taking every reasonable inference in the plaintiff's favor, she failed to cite enough evidence to show that the employer's stated reasons for firing her were pretextual. The appeals court held that no reasonable jury could conclude that the plaintiff was fired on an illegitimate basis. 

The plaintiff also argued that her immediate superior framed her by planting the marijuana and attributing it to her. The appeals court found no basis for the plaintiff's claims that she was framed or that the marijuana was planted. Even if the plaintiff's immediate superior had a retaliatory motive, the appeals court found no evidence that the superior's involvement in the matter extended beyond turning over the package to HR, which then triggered an investigation. The appeals court held that an independent investigation does not always insulate an employer from liability, but an employer is insulated from liability when the independent investigation results in adverse actions for reasons unrelated to a supervisor's allegedly biased actions.

Ultimately, the 2nd Circuit affirmed the district court's decision to dismiss the case in favor of the employer. The appeals court found that the plaintiff did not file a timely objection in her hostile work environment claim and thus found the claim had been waived. 

Jones v. Target Corp., 2d Cir., No. 18-1159 (Nov. 22, 2019). 

Professional Pointer: This case is a reminder to employers that even in the face of inappropriate conduct, proper internal procedures must be followed. 

Bryant S. Banes and Sarah P. Harris are attorneys with Neel, Hooper & Banes PC, the Worklaw® Network member firm in Houston.
www.shrm.org 

 www.worklaw.com 


