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Federal Court Report

ADEA Does Not Protect Equity Partner in Law Firm
2/26/2020 

By John T. Ellis of Ufberg & Associates, LLP
A member of Worklaw® Network

An equity partner in a law firm is not an employee covered by the Age Discrimination in Employment Act (ADEA), according to the 8th U.S. Circuit Court of Appeals.

The plaintiff joined the law firm of Armstrong Teasdale LLP in 1972. In 1978, he became a partner in the firm and later became an equity partner. The practice group leader did not review his work, and the plaintiff shared in the profits and losses of the firm. 

On the one occasion the plaintiff asked to adjust his billing rate, Armstrong Teasdale granted his request. As an equity partner, the plaintiff could vote on managerial issues, including accepting new law partners, and could be fired only by a vote of the other partners or due to the mandatory retirement provision in his partnership agreement. 

The mandatory retirement provision required the plaintiff to retire at age 70. In late 2014, he turned 70 and was forced to leave Armstrong Teasdale. Because the plaintiff continued practicing law after leaving the firm, he was not eligible for severance benefits under his partnership agreement. 

The plaintiff first sued Armstrong Teasdale in Missouri state court, claiming age discrimination under the Missouri Human Rights Act (MHRA). The state court dismissed his claim because he was not a covered employee under the MHRA. 

The plaintiff then sued Armstrong Teasdale in federal district court under the ADEA. The district court ruled in favor of Armstrong Teasdale, and the plaintiff appealed to the 8th Circuit.

The 8th Circuit ruled in Armstrong Teasdale's favor. Citing the transcript of the plaintiff's testimony in state court, the circuit court determined that the plaintiff's role as equity partner was more than a simple job title. His voting and other rights as an equity partner, his share in the firm's profits and losses, and the limited ways in which he could be removed from the firm made his relationship with Armstrong Teasdale different from that of an employee. As a result, he could not sue for discrimination under the ADEA.

Von Kaenel v. Armstrong Teasdale LLP, 8th Cir., No. 18-2850 (Dec. 3, 2019).

Professional Pointer: Owners and equity partners in an organization may not have as many rights to sue for age discrimination as a rank-and-file employee. When considering whether a high-ranking executive or partner should be subject to a mandatory retirement provision, employers should consult with counsel and should consider multiple factors, including the individual's role in the organization, whether the individual shares in profits and losses, and whether the individual's work is supervised.

John T. Ellis is an attorney with Ufberg & Associates, LLP, the Worklaw® Network member firm in Scranton, Pa.
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