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7th Circuit Rejects Assistant Principal’s Constitutional Challenges
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By Gregg J. Kamer and Dare E. Heisterman of Kamer Zucker Abbott
A member of Worklaw® Network

An assistant principal who asserted that she was coerced into resigning after she spoke up about a student discipline issue did not suffer a violation of her constitutional rights, according to the 7th U.S. Circuit Court of Appeals.

The plaintiff was employed by a junior-senior high school in Manchester, Ind. The school's superintendent permitted an adult student to possess cigarettes on school grounds.

The plaintiff disagreed with the superintendent's decision and contacted the president of the school board to express her disapproval with the decision.

The superintendent admonished the plaintiff for going over his head and threatened to formally reprimand her. Three months later, the plaintiff resigned during a meeting with the superintendent. 

After her resignation, the plaintiff filed suit under 42 U.S.C. §1983 against the superintendent and the school board, alleging that the superintendent violated her First Amendment rights by retaliating against her for her speech and that she was forced to resign. She also alleged she was deprived of her property interest in her job without due process of law in violation of the 14th Amendment.

The district court granted summary judgment to the defendants on both claims and the 7th Circuit affirmed. The 7th Circuit held that the plaintiff spoke about the student discipline issue in her capacity as an employee of the school and therefore, the First Amendment did not protect her speech. The 7th Circuit explained that in order for a public employee to bring a successful First Amendment claim, the public employee's speech must be in her capacity as a private citizen and not as an employee.

Additionally, the 7th Circuit determined that the plaintiff's 14th Amendment due process claim failed because she did not present sufficient evidence to support that her resignation was involuntary. The superintendent's "vibes" and "physical demeanor" evidencing his desire to fire the plaintiff were not enough to make the resignation involuntary.

Ulrey, v. Reichhart, 7th Cir., No. 19-1221 (Oct. 18, 2019).

Professional Pointer: This case is an important reminder that a citizen does not surrender his or her First Amendment rights by accepting public employment. Those rights nonetheless extend only to speech made as a private citizen and not as an employee. 

Gregg J. Kamer and Dare E. Heisterman are attorneys with Kamer Zucker Abbott, the Worklaw® Network member firm in Las Vegas.
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