 [image: image1.png]AFFILIATE OF

SIRM]

SOCIETY FOR HUMAN
RESOURCE MANAGEMENT






[image: image2.png]worklaw’ network .






Federal Court Report

Sleeping on the Job Didn’t Justify Termination
2/5/2019 

By Bryant S. Banes of Neel, Hooper & Banes PC
A member of Worklaw® Network

The U.S. Postal Service was liable for retaliation in a 1st U.S. Circuit Court of Appeals decision, even though the employer said the plaintiff was found sleeping on the job.

The Boston general mail facility employed the plaintiff, a U.S.-born woman of Chinese descent, for 18 years, terminating her employment on Sept. 9, 2013. 

The plaintiff worked as a letter carrier, a clerk and then from 2000 on as a Postal police officer (PPO). She had no discipline issues for the first 16 years of her employment but then repeatedly made claims of racial discrimination or retaliation and asked for equal employment opportunity (EEO) pre-complaint counseling. A supervisor expressed distaste for this. The plaintiff was suspended soon after filing the pre-complaint form. 

When the agency terminated the plaintiff, it listed three incidents to justify the action. The plaintiff sued, maintaining that she was unlawfully discriminated against on the basis of race and national origin and was retaliated against for filing EEO complaints.

The Postal Service's first reason for terminating the plaintiff's employment was that the plaintiff allegedly left her post in May 2011. Her supervisor had first approved her leave but later reversed the approval and suspended her for seven days after she filed her first discrimination complaint. He also put a broken stool in place of her work station chair, but she couldn't sit on it, not only because it was broken, but also because she said she needed a standard-sized chair due to an ankle injury.

The second reason given for the firing was that the employee received a letter of warning in August 2012 for leaving her weapon key in her locker, thus not securing her weapon. The plaintiff was not the only person to do this, just the only one to be disciplined for it. 

The third reason the agency used to justify the plaintiff's termination was that in June 2013, the employee was allegedly sleeping in her squad car. The plaintiff denied that she was sleeping, but the employee's supervisor testified that, due to the serious nature of this violation, she could possibly be fired for it alone. The court rejected this, stating that "sleeping on the job was not taken particularly seriously … in the Boston PPO workforce." Even beyond Boston, termination of PPOs by the agency was rare. Thus, the court found termination based on this third reason disproportionate. 

Ultimately, the court found in this instance that back pay and attorney fees were appropriate compensation for the retaliation, even without any finding of discrimination.  

Anderson v. Brennan, 1st Cir., No. 17-2162 & 17-2170 (Dec. 14, 2018).

Professional Pointer: Employers should remember that retaliation is a separate cause of action from discrimination and can result in full liability and attorney fees, even if no discrimination is found. 

Bryant S. Banes is an attorney with Neel, Hooper & Banes PC, the Worklaw® Network member firm in Houston.
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