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Federal Court Report

FMLA Retaliation Claim Survives
10/16/2018 

By Michael W. Foster of Foster Employment Law
A member of Worklaw® Network

A short period of time between a discharge decision and Family and Medical Leave Act (FMLA) leave may be sufficient to establish pretext for retaliation when the employer knew of misconduct prior to the leave but discharged only after a return from the time off, according to a federal district court in Pennsylvania.

The plaintiff was a table-games floor supervisor for Mount Airy Casino in Pennsylvania. On Aug. 10, 2012, he improperly approved excessive casino bets and asked a dealer not to tell anyone. Three days later, on Aug. 13, he took a one-day FMLA leave of absence and was suspended, pending discharge, upon his return to work on Aug. 14. 

After discussions between senior management over the next several days, the plaintiff was discharged on Aug. 16. On a motion for summary judgment, the defendant presented evidence that it was aware of the plaintiff's conduct prior to the FMLA leave, but its initial summary judgment presentation did not establish clearly that a preliminary decision or recommendation was made to discipline the plaintiff prior to the leave.

The district court denied summary judgment on the plaintiff's FMLA retaliation claim, deciding that the proximity between the leave and the discharge decision suggested that the reasons offered by Mount Airy Casino for the discharge decision were actually a pretext for retaliation. Specifically, the court reasoned that because the plaintiff was terminated three days after he took FMLA leave for misconduct that occurred three days prior to his taking the leave, a reasonable jury could conclude that the FMLA leave was connected to the discharge. 

The evidence also established that the plaintiff made no effort to obtain alternative employment following his discharge. Mount Airy Casino argued that this failure to mitigate damages barred recovery of back-pay damages. The trial court disagreed, stating that the defendant has an affirmative duty to establish that alternative employment existed to which the plaintiff could have applied. The failure to mitigate alone would not bar recovery if no alternative employment opportunities existed.

The defendant sought to clarify its evidence regarding the timing of the discharge decision: Mount Airy Casino submitted a new declaration stating that the decision to suspend the plaintiff and explore the possibility of discharge was initially made before the plaintiff took leave on Aug. 13, but a final decision on discipline required approval from senior management, which was not obtained until the plaintiff returned from leave. The district court rejected the new declaration, reminding counsel that the defendant carried the burden of proof at summary judgment, and presentation of all relevant evidence regarding Mount Airy Casino's decision-making process should have been made as part of its initial motion. 

Laborde v. Mount Airy Casino, M.D. Pa., No. 3:16-CV-769 (Aug. 10, 2018). 

Professional Pointer: An employer should take immediate action upon notice of misconduct, particularly when an employee has a history of taking leaves of absence. Even when the discipline decision is not final, the employer should create a written record of pending discipline so that the employee cannot cast doubt on the employer's motives simply by taking a leave of absence between the date of the misconduct and the date discipline is imposed. 

Michael W. Foster is an attorney with Foster Employment Law, the Worklaw® Network member firm in Northern California. 
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