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Federal Court Report

History of Approved Leave Will Bear on Reasonableness of Future Requests
9/26/2018 

By Emily G. Camastra of Swerdlow Florence Sanchez Swerdlow & Wimmer
A member of Worklaw® Network

An employee who took approved, intermittent medical leave without incident for two consecutive years under the Family and Medical Leave Act (FMLA) was permitted to proceed with disability discrimination and FMLA claims when the employer failed to approve a subsequent, identical request for leave, a federal district court in Alabama held.

The plaintiff worked for Gestamp of Alabama LLC as a materials handler. He suffered from gout, arthritis and hypertension, and had occasional flare-ups that caused him to miss work. In 2014, 2015 and 2016, he submitted requests for intermittent FMLA leave. His physician provided virtually identical responses on his FMLA certification forms for each year, noting that the plaintiff was unable to perform his job functions due to his condition and would be incapacitated for a single continuous period of time, but also stating that he would need leave for episodic flare-ups every month.  

Gestamp approved the intermittent FMLA leave in 2014 and 2015, and the plaintiff used it sporadically. However, in 2016, Gestamp denied his recertification for intermittent FMLA leave and instead placed him on continuous FMLA leave, stating that he could not work with the restrictions listed on his physician-provided certification form. The plaintiff sued Gestamp for discriminating against him in violation of the Americans with Disabilities Act, by failing to accommodate his request for intermittent FMLA leave, interfering with his right to intermittent FMLA leave and retaliating for exercising his right to such leave,. 

The court held that the plaintiff could proceed with his lawsuit based on his prior history of approved FMLA leave. Because he successfully worked in the same position with the reasonable accommodation of intermittent leave in 2014 and 2015, and because nothing changed in 2016, the court held that he was entitled to have a jury decide whether Gestamp failed to reasonably accommodate him in 2016 and improperly interfered with his FMLA rights. 

The court also held that Gestamp's sudden about-face in 2016 regarding the plaintiff's ability to work could be seen as retaliation. A reasonable jury could, the court held, find that Gestamp's placement of the plaintiff on continuous leave had nothing to do with medical necessity but instead was comeuppance for the third request.  

Brown v. Gestamp of Alabama LLC, N.D. Ala., Nos. 2:16-cv-1862, 2:17-cv-1411 (July 18, 2018).

Professional Pointer: When considering an employee's request for a medical leave or other reasonable accommodation, employers should take the employee's history of accommodation into account. If an employer was able to accommodate an employee successfully in the past and the employee repeats the request, the employer could face claims of discrimination and/or retaliation for failing to extend similar accommodations in the future. 

Emily G. Camastra is an attorney with Swerdlow Florence Sanchez Swerdlow & Wimmer, the Worklaw® Network member firm in Beverly Hills, Calif. 
www.shrm.org 

 www.worklaw.com 


