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Employers Must Raise Timeliness of FLSA Claims
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By Douglas H. Duerr of Elarbee, Thompson, Sapp & Wilson LLP
A member of Worklaw® Network

When bringing a claim for violations of the Fair Labor Standards Act (FLSA), plaintiffs need not show that their claims are brought within the time allowed by the statute of limitations, according to the 10th U.S. Circuit Court of Appeals.

Two former housecleaners, who had last worked for the company between two and three years prior to filing suit, claimed that their former employer, Clean House LLC, had misclassified them as independent contractors. As a result, they alleged they had not received the minimum wage and overtime compensation required under the FLSA. Their complaint contained the following allegations:

· At all times material to this action, Clean House knew of the FLSA requirement that it pay at least the minimum wage to all employees covered by the FLSA for every hour worked, with overtime rates of 1.5 times their regular rates of pay for all hours worked over 40 in a given workweek for nonexempt workers.

· In choosing to pay the plaintiffs as it did, Clean House willfully violated the mandates of the laws at issue here.

Because claims under the FLSA must be brought within two years of the violation—unless the violation is willful, in which case a plaintiff has three years—Clean House filed a motion to dismiss the claim as untimely. Specifically, Clean House argued that there were insufficient factual allegations that would justify the longer limitations period. The Colorado federal district court agreed, but the appeals court reversed the decision.

The appeals court noted that in order to have a valid claim for violations of the FLSA, the plaintiff need not show when the claim arose. Instead, if the employer wants to have an otherwise valid FLSA claim against it barred, it must raise timeliness of the claim as a defense.

That is, the employer must show that any violation of the FLSA occurred more than two or three years before the complaint was filed with the court. There is no requirement that when filing the complaint, the plaintiff plead facts in anticipation of a defense of timeliness.

In addition, the appeals court here followed precedent from the 9th Circuit (which covers Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon and Washington) that in FLSA cases, alleging that the FLSA violation was "willful" is sufficient at the pleading stage for preliminary application of the three-year period. Here, the appeals court also noted, a willful violation was plausible because of the small size of the employer. The case was returned to the district court for further proceedings on the claims.

Fernandez v. Clean House LLC, 10th Cir., No. 17-1230 (March 2, 2018).

Professional Pointer: This case is a reminder that if an employer has a defense to a claim, it is the employer's burden to raise it and not the plaintiff's obligation to anticipate it. Here, had the employer not raised timeliness as an issue, the plaintiffs could have gone all the way back to the start of their work for the employer. Although this particular case related to an FLSA claim for unpaid minimum wages and overtime, it is relevant to other types of claims, including those now being brought in response to the #MeToo movement.

Douglas H. Duerr is a partner with Elarbee, Thompson, Sapp & Wilson LLP, the Worklaw® Network member firm in Atlanta.
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