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Federal Court Report

Police Officer’s USERRA Claim Advances
5/29/2018 

By Felix M. Digilov of Shawe Rosenthal LLP
A member of Worklaw® Network

An employee's Uniformed Services Employment and Reemployment Rights Act (USERRA) claim for an adverse employment action after reinstatement should proceed, according to a federal district court, but a failure to re-employ claim was dismissed.

The District of Columbia Metropolitan Police Department (MPD) employed the plaintiff, a Muslim of Moroccan Arab descent, as a probationary police officer from August 2014 until his termination in January 2016. Shortly after graduating from the police academy, the plaintiff received approval to use federal Family and Medical Leave Act (FMLA) leave and the District of Columbia Family and Medical Leave Act (DCFMLA) leave to care for his newborn son.

Two days before his family medical leave expired, an MPD captain allegedly instructed the plaintiff to report to work immediately. In response to the captain's request, the plaintiff resubmitted his leave request to his immediate supervisor, an MPD sergeant. The plaintiff also provided the sergeant with military orders requiring the plaintiff to report for duty with the U.S. Army Reserve from Nov. 16 (two days after his family leave expired) through Dec. 18, 2015. The sergeant confirmed the plaintiff's date to return from family medical leave and also approved the military leave.

When the military leave ended on Dec. 18, the plaintiff returned to the MPD. However, the plaintiff received orders for a second tour of duty scheduled from Dec. 27 through Dec. 31, as well as a third tour scheduled for Jan. 1 through Jan. 24, 2016. The plaintiff contended that each leave request was approved by the proper authorities.

On Jan. 8, the plaintiff received a call from an MPD commander who allegedly told him to come back to work since he had been AWOL for two months. The plaintiff returned to the MPD on Jan. 25 and on Jan. 26 met with another MPD commander regarding the allegations that he had been AWOL. Despite providing documentation that showed he had obtained approval for his military leave, the plaintiff was suspended for two days.

However, before the suspension occurred, the plaintiff went on a certification ride, which was essentially a field test meant to assess a probationary officer's abilities and knowledge while out on patrol and wielding full police power. Probationary officers are uncertified until they pass this field test. The MPD terminated the plaintiff on Jan. 30 for alleged performance deficiencies during his four certification rides.

The plaintiff sued, claiming that the MPD violated the FMLA, the DCFMLA, USERRA, Title VII and the District of Columbia Human Rights Act (DCHRA) when it terminated his employment. The MPD moved to dismiss a portion of the USERRA complaint, as well as the Title VII and DCHRA claims.

The U.S. District Court for the District of Columbia agreed to dismiss the USERRA failure to re-employ portion of the complaint brought under 38 U.S.C. Section 4312, reasoning that the provision entitles a service member to return to work but provides no protection after the employee is reinstated. When dismissing the Section 4312 claim, the court explained that the plaintiff conceded that he was allowed to return to work on Jan. 25. Instead, the court left the plaintiff to pursue his USERRA claim under 38 U.S.C. Section 4311, which is meant to protect an employee from any adverse employment action based on military service.

The MPD argued that the Title VII and DCHRA allegations were insufficient to state a claim for relief because they were conclusory and did not allege sufficient facts to support an inference of discrimination. However, the court disagreed and found that even though the complaint did not identify comparators, the plaintiff's information and belief that he was treated differently from others outside of his protected class, along with MPD's responses to his approved absences, were sufficient to support his Title VII and DCHRA claims at this stage of the proceedings.

Jbari v. D.C., D.D.C., No. 16-CV-2247, (March 31, 2018).

Professional Pointer: An employer should ensure that there is proper communication among different supervisors as well as HR professionals regarding an employee's leave status. Supervisors should be cautious when contacting an employee on approved leave and may first want to consult with HR.

Felix M. Digilov is an attorney with Shawe Rosenthal LLP, the Worklaw® Network member firm in Baltimore.
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