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Federal Court Report

Request to Sit on the Job Wasn’t Accommodation Request
4/3/2018 

By Madonna Snowden of Allen Norton & Blue PA
A member of Worklaw® Network

An employee's request to sit while working to primarily improve job efficiency and performance failed to provide legally adequate notice to his employer that he wanted assistance for a disability, the 10th U.S. Circuit Court of Appeals ruled.

Lifetime Products Inc. employed the plaintiff from Aug. 1, 2002, until Aug. 8, 2011, when he was terminated due to numerous conflicts with other employees, repeated failures to comply with company policies and procedures, and refusal to accept criticism without arguing. Believing his termination was unlawful, the plaintiff sued Lifetime, alleging that, in violation of the Americans with Disabilities Act (ADA), his former employer failed to accommodate his disability. In support of his claim, the plaintiff asserted that he orally requested an accommodation to sit for five minutes per hour while working so that he could better perform his job, and that, as a "secondary issue," standing made his back hurt. His supervisor denied his request. 

Lifetime moved for summary judgment on the ADA claim. A magistrate judge recommended granting Lifetime's motion for summary judgment. The district court adopted the recommendation in full, finding that the plaintiff made clear that his request to sit was primarily based on his belief that he could perform his job better by sitting, and his back pain was merely a secondary issue. The plaintiff framed his request as performance-based, which meant Lifetime was not on notice that a disability-based accommodation was being made. 

On appeal, the 10th Circuit affirmed the district court's grant of summary judgment. The court held that before an employer's duty to provide reasonable accommodations—or even to participate in the "interactive process"—is triggered under the ADA, the employee must make an adequate request, thereby putting the employer on notice. Even though the notice or request does not have to be in writing or made by the employee, or formally invoke the words "reasonable accommodation," it nevertheless must make clear that the employee wants assistance for his or her disability.

The appeals court held that the plaintiff did not adequately inform his supervisor that he had a back disability that required sitting while working. Rather than point to a particular back problem or tie his request to a disability, the plaintiff based his request for accommodation on improving comfort and productivity. Accordingly, because the plaintiff's request did not put his employer on notice that he needed a reasonable accommodation for his disability, Lifetime had no legal duty to attempt to provide him with one. 

Nunez v. Lifetime Products Inc., 10th Cir., No. 17-4080 (Feb. 16, 2018). 

Professional Pointer: Before an employer's duty to provide a reasonable accommodation is triggered under the ADA, an employee must make an adequate request, thereby putting the employer on notice of both the disability and the employee's desire for accommodation for that disability. 

Madonna Snowden is an attorney with Allen Norton & Blue PA, the Worklaw® Network member firm in Winter Park, Fla.
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