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Federal Court Report

Chicago Public Schools Allegedly Requested Work During FMLA Leave
But other actions taken by the employer approved
3/14/2018 

By Claire Martin of Lehr Middlebrooks Vreeland and Thompson PC
A member of Worklaw® Network

Requesting a second opinion regarding the necessity of leave, job assignments upon return from leave, and suspension and termination resulting from poor performance do not amount to interference and retaliation under the Family and Medical Leave Act (FMLA), held the U.S. District Court for the Northern District of Illinois. But allegations that the employer requested that a job assignment be completed during leave raises an issue that should be decided by a jury, the court decided.

The plaintiff was previously employed within the Chicago public school system in various positions. In light of concerns the principal had regarding the plaintiff's performance as a writing coach, the principal reassigned the plaintiff to a classroom teaching position. Ultimately, the plaintiff's performance did not improve. 

After the principal gave the plaintiff an "unsatisfactory" performance rating, the plaintiff was required to undergo a mandatory remediation process. She was assigned a consulting teacher who would observe and provide feedback. During this time, the plaintiff continued to perform poorly, according to the school system, and her results were extensively documented. At the end of the 2012-13 school year, the principal informed the plaintiff that she would seek her dismissal, and the plaintiff was suspended without pay. 

Throughout this time, the plaintiff applied for FMLA leave on several occasions: January 2010, February 2013 and March 2013. Her requests for leave were approved on each occasion. However, when she applied for leave in February 2013, the school requested a second opinion from another medical provider. Once the school received the opinion, she received her requested leave in full. 

Subsequently, the plaintiff filed a lawsuit against the school board alleging that the school interfered with her FMLA leave and terminated her in retaliation for taking the leave. Specifically, the plaintiff alleged the following acts amounted to interference with her leave: 

· Asking for a second opinion regarding the necessity of leave.

· Contacting her during leave and requiring her to perform job duties.

· Demanding she complete a report within one day of returning to work.

The school board denied her claims and sought to have them dismissed. The court granted the dismissal in part. 

The court quickly dismissed the interference claims regarding the school's request for a second opinion and requirement that the plaintiff complete a report upon returning to work. The court explained that these actions are permitted under the FMLA and did not impact her taking leave. 

While the school asked for a second opinion regarding her leave, it still granted the plaintiff her requested leave. Moreover, while the school asked the plaintiff to complete a report upon returning from leave, it made the same request of all teachers, the plaintiff never complained that she had a problem completing it, and her eventual suspension and firing had nothing to do with this specific report. 

However, the court declined to dismiss the plaintiff's other interference claim regarding the principal contacting her during leave and requesting she complete work assignments. The court explained that while nondisruptive communications during leave are generally permissible, requesting that an employee complete work assignments was not. Because the level and content of the principal's contacts with the plaintiff during her leave were disputed, the court held that it was an issue for trial. 

The court dismissed the retaliation claim because the plaintiff was unable to rebut the school's evidence that it would have suspended and terminated her whether she took FMLA leave or not. In reaching this conclusion, the court explained that while the 7th U.S. Circuit Court of Appeals had not decided on the level of causation a plaintiff needed to show to prove FMLA retaliation, it would look to the evidence as a whole to determine if the plaintiff's use of leave caused her suspension and termination. Ultimately, because 1) she could not contradict the extensive evidence demonstrating that the school followed all of its remediation procedures, 2) the plaintiff continued to receive unsatisfactory performance ratings throughout the remediation process, and 3) the school gave positive performance ratings to other teachers who had taken FMLA leave, the evidence as a whole illustrated that her leave was not in retaliation for her suspension and termination. 

Hall v. Board of Education of the City of Chicago, N.D. Ill., No. 14-cv-3290 (Jan. 1, 2018).

Professional Pointer: Ultimately, the plaintiff did not present enough evidence to substantiate most of her claims. To prevail on an FMLA interference and retaliation claim, employees must do more than simply disagree with the employer's reasons. However, employers must still be sure to follow the law regarding what it can do (e.g., request a second opinion) and cannot do (e.g., require an employee to work during leave) related to an employee's FMLA leave. 

Claire Martin is an attorney with Lehr Middlebrooks Vreeland and Thompson PC, a Worklaw® Network member firm in Birmingham, Ala.
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