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Federal Court Report

References to FMLA Were Not Representations of FMLA Eligibility
2/20/2018 

By John L. Freeman of Key Harrington Barnes, P.C.
A member of Worklaw® Network

A handbook with a section on family and medical leave, forms that refer to the Family and Medical Leave Act (FMLA) and an HR director's e-mails to a worker regarding illness-related leave weren't representations of FMLA eligibility, according to the U.S. District Court for the Southern District of Texas.

In March 2016, the plaintiff, who was an employee of ROC-Houston, complained to her doctor that she was experiencing stress and anxiety. On March 17, 2016, the employee gave ROC-Houston a note from her doctor stating that she could return to work on April 17, 2016. The plaintiff was off work beginning on March 17, 2016, until she was terminated on March 30. 

During the time she was away, ROC-Houston's HR director sent an e-mail to the plaintiff requesting a medical certification form "for FMLA compliance reasons." The HR director sent a follow-up e-mail to the plaintiff stating that the medical certification was needed "to determine whether [she] was eligible for leave under the FMLA." The medical certification form was received as requested. 

On March 30, 2016, the HR director telephoned the plaintiff and terminated her because she allegedly held outside employment in violation of company policy.

The plaintiff sued ROC-Houston, alleging that her termination was retaliation for requesting and taking FMLA leave in violation of the FMLA anti-retaliation provisions. She admitted that ROC-Houston did not meet the 50-employee minimum requirement for FMLA coverage. Her argument was that ROC-Houston was prevented from denying FMLA coverage under 5th Circuit case law. That case law provided that an employer that makes a definite but erroneous representation to an employee that the employee is an eligible employee and is entitled to FMLA leave, and has reason to believe that the employee will rely upon it, may be barred from asserting a defense of noncoverage if the employee reasonably relies on the representation and takes action based on the representation to the employee's detriment.

To support her argument, the plaintiff relied on ROC-Houston's employee handbook, a leave of absence form provided to her with the box next to "Family and Medical Leave Act" already checked and an FMLA medical certification form provided by the employer and signed by the doctor. 

The court noted that the "Family and Medical Leave" section of the handbook stated clearly that to be eligible for FMLA benefits the 50-employee minimum was required. As to the forms that referenced the FMLA, the court found that those did not contain a definite statement that the plaintiff was eligible for FMLA leave. Relying on those findings, along with the HR director's e-mail to the plaintiff that the medical certification form was "to determine whether [she was] eligible for leave under the FMLA," the court ruled that there was no evidence of a definite statement by ROC-Houston that the plaintiff was eligible for FMLA coverage.

The court also found that the plaintiff had not detrimentally relied on any representation by ROC-Houston about her eligibility for FMLA leave because she produced no evidence she would have returned to work if she had been informed that she was ineligible for FMLA leave. The plaintiff also admitted she was unable to work during the requested leave period.

Mesfin v. ROC-Houston, P.A., S.D. Texas, CA-No. H-16-2401 (Doc 44) (Jan. 22, 2018).

Professional Pointer: This case shows that handbooks, documents and communications the employer provides to employees should be clear and leave no room for dispute regarding FMLA benefits. Although the ruling in this case was in the employer's favor, another court under similar circumstances might reach a different conclusion.

John L. Freeman is an attorney with Key Harrington Barnes, P.C., the Worklaw® Network member firm in Dallas. 
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