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Federal Court Report

Failure to Promote, Low Pay Increase Weren’t Due to EEOC Charge
1/17/2018 

By Stephen B. Maule of McMahon Berger, P.C.
A member of Worklaw® Network

An employer's decision not to promote and to provide only a low pay increase were lawful for an employee with a record of a few performance deficiencies, and were not discrimination or retaliation, according to the 2nd U.S. Circuit Court of Appeals.

Initially hired in 1995 as a legal secretary, the plaintiff soon received a promotion to managing editor, a nonexempt, nonmanagerial position. In 2010, after her job responsibilities and pay increased, she requested that her position be upgraded to a management-level job and that she be given an administrative assistant. The company denied her request, but she continued to receive favorable reviews and wage increases.

In 2012, the plaintiff got a new direct supervisor. She repeated her request for a promotion and an assistant, but her request was denied. 

The plaintiff complained to human resources about her supervisor's management style. In 2013, she filed a charge of discrimination with the Equal Employment Opportunity Commission (EEOC), alleging she was discriminated against in violation of Title VII of the Civil Rights Act of 1964 because she was Hispanic.

She claimed discrimination in the failure to promote and her pay level, and she also claimed retaliation when she received a lower than usual pay increase after filing her EEOC charge.

The trial court granted the company's motion for summary judgment on all three counts, and the 2nd Circuit affirmed. With respect to her failure-to-promote claim, the court held that the plaintiff relied only on general data regarding the failure of any Hispanic employees within the company to be promoted rather than on any particularized evidence. 

As for her discriminatory pay claim, the court also affirmed summary judgment, concluding that the plaintiff failed to show she was performing equal work to others within the company who received larger pay increases. In addition, the evidence established that the plaintiff, the highest-paid nonmanagerial employee in the department, received pay increases in some years that were not lower than Caucasians.

With respect to her retaliation claim, the court concluded that there was insufficient evidence to show her lower pay increase was due to her filing of the EEOC charge. Rather, the evidence established that the company had informed the plaintiff for at least three years prior to the charge-filing date that her time management and project management skills were lacking. The plaintiff also had admitted during her deposition that she was anticipating a negative performance review on those skills. Thus, the court concluded, a reasonable jury could have concluded that the company's treatment of the plaintiff had nothing to do with her EEOC charge.

Martinez v. Davis Polk & Wardwell, 2nd Cir., No. 16-3476 (Nov. 21, 2017).

Professional Pointer: The employer benefitted from being fair and consistent in promoting employees of all races, granting wage increases based on performance as well as continuously making the plaintiff aware of its concerns with her job performance. Absent such uniformity, defending discrimination and retaliation claims can be difficult and costly.

Stephen B. Maule is an attorney with McMahon Berger, P.C., the Worklaw® Network member firm in St. Louis.
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