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Federal Court Report

Conflicting Evidence over Absenteeism Leads to Ongoing FMLA Litigation
12/21/2017 

By Kevin Smith and Jacob W. Crouse of Smith and Smith Attorneys
A member of Worklaw® Network

An employer that claimed it fired an employee for absenteeism was not entitled to summary judgment on the claims of a former employee for Family and Medical Leave Act (FMLA) interference and FMLA retaliation, ruled the U.S. District Court for the Western District of Kentucky, as conflicting evidence existed concerning those claims.

The plaintiff was employed at the Pella manufacturing plant in Murray, Ky. He had a history of attendance issues throughout his employment. In 2005, the plaintiff was provided FMLA leave to receive extensive dental work. He claimed that Pella had not explained his right to FMLA leave and that he had simply completed the paperwork that Pella gave him without understanding the purpose of that paperwork. 

Beginning in June 2014 and continuing through August 2014, the plaintiff was continuously absent from work as a result of back pain or spasms. He asserted that Pella did not provide him with any information concerning FMLA leave. While the plaintiff called in each day to his supervisor to report his absences, he did not complete an application for FMLA leave covering those absences. 

In August 2014, Pella issued two disciplinary letters to the plaintiff related to his absences. The first letter was issued due to his failure to report for mandatory overtime, while the second letter was issued due to "excessive absenteeism." The plaintiff was instructed that he would be terminated from his employment if he received a third such letter in a one-year period. 

In February 2015, the plaintiff again was absent for a number of workdays. There was a dispute as to the total number of absences and the reason for those absences. Regardless, Pella issued a third disciplinary letter and discharged the plaintiff for "excessive absenteeism/tardiness."

The plaintiff brought suit against Pella alleging FMLA interference and FMLA retaliation. Pella filed a motion for summary judgment on those claims. 

In addressing the claim for FMLA interference, the court noted that there was conflicting evidence as to whether the plaintiff, by calling in each day to his supervisor to report his absences in June, July and August 2014, had given Pella adequate notice of his need for leave due to an FMLA-qualifying injury and whether Pella interfered with his right to FMLA leave for those absences. 

Pella argued that his absences in February 2015 were sufficient on their own to justify termination. The disciplinary letter issued by Pella in February 2015 explained, however, that the plaintiff was terminated due to both the corrective letters that he received in August 2014 and the corrective letter in February 2015. Finding that there were outstanding factual issues to be resolved, the court held that Pella was not entitled to summary judgment on the FMLA interference claim.

In considering the plaintiff's claim for FMLA retaliation, the court found that there was a genuine dispute as to whether he attempted to engage in FMLA-protected activity and whether Pella had adequate notice that the plaintiff was attempting to exercise FMLA rights. Again finding that there were outstanding factual issues to be resolved, the court denied summary judgment on the FMLA retaliation claim.

West v. Pella Corp., W.D. Ky., No. 5:16-CV-154 (Oct. 20, 2017).

Professional Pointer: Once it has notice of the need for leave due to an FMLA-qualifying injury, it is the employer's duty to advise the employee of his or her rights under the FMLA, gather more information and obtain a certification from the employee's health care provider. The employee is not required to expressly assert his or her rights under the FMLA or even mention the FMLA to trigger this duty. Employers should be careful to properly document any communications with employees, and their treating physicians, concerning absences related to serious health conditions. 

W. Kevin Smith and Jacob W. Crouse are attorneys with Smith and Smith Attorneys, the Worklaw® Network member firm in Louisville, Ky.
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