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Federal Court Report

University Must Go to Trial in Denial-of-Tenure Retaliation Case
12/6/2017 

By Felix M. Digilov of Shawe Rosenthal LLP
A member of Worklaw® Network

A university chancellor's decision to deny a professor tenure after an internal review board recommended otherwise was not above scrutiny because her explanations for her decision were inconsistent with her prior actions. The university did not follow internal procedures and the tenure denial may have been in retaliation for a pending Equal Employment Opportunity Commission (EEOC) charge, according to the U.S. District Court for the Southern District of Illinois.

Laura Hatcher, Ph.D., worked as a nontenured political science professor at Southern Illinois University until the university denied her tenure and she lost her teaching position. Like many universities, the tenure process at Southern Illinois was multitiered and had multiple decision-makers. Tenured faculty in the political science department initially voted 4-2 in favor of tenure and promotion. 

After the initial positive recommendation, the College of Liberal Arts tenure committee gave Hatcher a mixed review, recommending tenure but not promotion. Then, the college dean conducted her own independent review and recommended against both tenure and promotion. The dean passed this recommendation to the provost, who recommended to the chancellor against awarding Hatcher tenure or promotion.

When Hatcher learned that she was not getting tenure or a promotion, she filed a grievance with the school's Judicial Review Board (JRB) in April 2012. In October 2012, Hatcher filed a charge with the EEOC alleging denial of tenure and promotion due to her gender. 

Several weeks after the charge was filed, the JRB found "serious procedural error" because the provost did not explain why he overturned the political science department's recommendation in favor of granting tenure. The JRB recommended promoting Hatcher to associate professor with tenure.

Going against the JRB's recommendations, the chancellor recommended against promotion and tenure to Hatcher. Hatcher filed a lawsuit against the university alleging gender discrimination, retaliation based on the First Amendment and two retaliation claims based on Title VII of the Civil Rights Act of 1964. 

The district court granted the school's motions to dismiss the retaliation and First Amendment claims, as well as the university's motion for summary judgment on the gender discrimination claim. The 7th Circuit affirmed the dismissal of all but the retaliation for filing an EEOC charge claim, reversing and allowing discovery—the obtaining of evidence—on that sole issue.

Following discovery, the university filed for summary judgment. The court rejected the university's first argument that the denial of tenure occurred before Hatcher filed a charge with the EEOC, reasoning that the chancellor denied tenure after both the filing of the EEOC charge and the JRB's recommendations to promote and award tenure. 

Next, the university argued that it was entitled to substantial institutional deference on decisions regarding tenure. However, in rejecting this position the court noted that while courts generally give deference to academic institutions on tenure, criteria prohibited under Title VII may not be used when making tenure decisions. 

The court then looked at causation and explained that a reasonable jury could find that the chancellor's decision to override the JRB's conclusions was in response to the filing of the EEOC charge. Under the collective bargaining agreement, the chancellor was required to treat the JRB decision in the same manner as if it were a decision by the provost. The provost testified that the chancellor never overturned his recommendations regarding promotion or tenure. The court also concluded that despite the chancellor's assertions to the contrary, she was most likely aware of Hatcher's EEOC charge at the time she reached her decision to deny tenure. 

When the court looked for evidence of pretext, it found that the chancellor denied knowing about the EEOC charge, exhibited an inconsistent approach to the JRB recommendations and failed to follow internal employment procedures by not recusing herself from the proceeding after she discussed the case with the provost. Thus, the court denied summary judgment and allowed the case to proceed to trial. 

Hatcher v. Bd. of Trustees of S. Illinois Univ., S.D. Ill., No. 313-CV-407 (Oct. 30, 2017).

Professional Pointer: This case illustrates the importance of following internal review procedures, especially when faced with an EEOC charge. Ultimately, this ruling does not mean that an executive should never overturn the recommendations of an internal review committee while an EEOC charge is pending. However, that executive must be prepared to face heightened scrutiny and explain her decision in detail if she hopes to avoid the same outcome as in the Hatcher case. 
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