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Federal Court Report

Consignment Franchise ‘Volunteers’ Must Be Paid
11/22/2017 

By Madonna Snowden of Allen Norton & Blue P.A.
A member of Worklaw® Network

Children's consignment franchise "volunteers" qualify as employees under the Fair Labor Standards Act (FLSA), and, thus, are entitled to minimum-wage pay, according to the U.S. District Court for the District of Columbia.

In 1997, Rhea Lana Rhiner began hosting consignment sales of used children's clothing and merchandise in her living room. Eventually, she achieved nationwide recognition as a leader in the consignment sales industry and formed Rhea Lana Inc. and Rhea Lana Franchise System Inc., which franchises the consignment event model across the country. Rhea Lana leases space, provides racks and tables, and handles advertising and administrative tasks. Families pay a flat $9.50 fee to consign their used items and receive 70 percent of the profits from the sale of their items, with the remaining 30 percent going to Rhea Lana. 

The day-to-day operations of the sale are carried out by managers paid by Rhea Lana and by consignors who volunteer for five-hour shifts to assist with tasks such as working the cash register, setting up display racks, restocking the merchandise, assisting customers during the sale and cleaning up after the sale has ended. The consignors who have volunteered are allowed to shop before the sale opens to the general public. How far in advance a specific volunteer is permitted to shop is determined by the amount of time he or she has committed. Working one five-hour shift, for example, allows a volunteer to access the sale before the public, whereas those working four five-hour shifts can access the sale before all other volunteers and the public. 

In 2012, the U.S. Department of Labor (DOL) investigated whether the volunteers who were offered early access to shop the sales of the merchandise qualified as employees under the FLSA and were thus entitled to back wages for their past labor. The DOL ultimately determined that the company's volunteers were employees under the FLSA and that Rhea Lana was in violation of the act for failing to pay the minimum wage. 

Rhea Lana and Rhea Lana's Franchise System sued the DOL in the U.S. District Court for the District of Columbia, challenging the DOL's determination as arbitrary and capricious. The district court dismissed the lawsuit, opining that there was no final agency action to review since the DOL's letter imposed no legal obligations on Rhea Lana other than to obey the law. 

The U.S. Court of Appeals for the D.C. Circuit, however, reversed, holding that the DOL's decision was subject to arbitrary and capricious review. 

The case was sent back to the district court, which granted the DOL's motion for summary judgment, ruling that the DOL's determination was not unreasonable. "Rhea Lana contends that the consignor/volunteers cannot be employees because they all have other primary sources of income," the court said. "But under that theory, independently wealthy individuals or those who worked multiple jobs (and thereby had other primary sources of income, too) could not be employees, an outcome inconsistent with the broad and remedial purposes of the FLSA."

Rhea Lana Inc. v. U.S. Department of Labor, D.D.C., No. 14-17 (Sept. 26, 2017). 

Professional Pointer: The DOL has adopted an expansive interpretation of the definition of "employee" under the FLSA. Thus, employers should proceed carefully and conservatively when classifying workers as nonemployees, such as with interns, volunteers and independent contractors. 

Madonna Snowden is an attorney with Allen Norton & Blue P.A., the Worklaw® Network member firm in Winter Park, Fla.
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