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Federal Court Report

DOL Tip-Pooling Regulations Ruled Invalid
Tip pooling restrictions apply only when ‘tip credit’ claimed
8/23/2017 

By Ben O’Glasser of Bullard Law
A member of Worklaw® Network

Employers that pay employees above minimum wage, without claiming a "tip credit," are not obligated to give employees a share of customer tips, according to the 10th U.S. Circuit Court of Appeals, which rejected Department of Labor (DOL) regulations as invalid.

Employees in the food services industry often are compensated through a combination of hourly wages and tips. The Fair Labor Standards Act (FLSA) recognizes this industry standard and provides that employers can claim a tip credit against their minimum-wage obligations on the basis of tips that employees receive. 

If an employer wishes to claim the credit, employees must be permitted to retain all of the tips they receive, unless the employee participates in a valid tip pool. The FLSA is silent as to whether these rules apply when an employer does not claim the tip credit. However, in 2011 the DOL issued a regulation purporting to bar all tip-pooling that does not comply with the FLSA's notice and retention requirements, regardless of whether an employer claims the tip credit. 

Bridgette Marlow worked for The New Food Guy, a catering company doing business as Relish Catering. For her work, Marlow was paid $12 per hour and $18 per hour for overtime. Relish Catering accepted tips from customers but neither shared those tips with its employees nor offered any explanation to its employees of how those tips were shared. Marlow filed a lawsuit, alleging that the FLSA required her employer to pay her a share of all tips received from catering customers. 

The lower court dismissed the case on the pleadings, implicitly stating that the DOL regulation was invalid. Marlow appealed.

On appeal, Marlow argued that Relish Catering's practice of retaining tips violates the FLSA and that she was entitled to a share of any tips the company received from customers. Regardless of what the employee receives in wages, she argued, if an employer retains tips, it can achieve the equivalent of paying out less than minimum wage. If a $15-per-hour employee works 8 hours and receives $120 for that shift, but the employer receives and retains $80 in tips attributable to the employee's work, the employer has really only paid out $40—or $5 per hour—for that shift, or so the argument goes. 

The 10th Circuit rejected this argument, finding that the FLSA is concerned with what employees receive, not the source of funds that are used to pay the wage. The appellate court held that if the employer pays an employee at or above minimum wage but does not claim a tip credit against its minimum-wage obligations, there can be no FLSA violation.

Marlow next argued that Relish Catering violated a DOL regulation stating that tips are the property of an employee, regardless of whether the employer claims a tip credit. 

The appellate court compared the FLSA with the regulation and concluded that the FLSA's silence did not allow the department to issue this type of rule, which was therefore invalid. Because the regulation was invalid, the claim based on the regulation was dismissed. It is worth noting that the 10th Circuit made no mention of the fact that the 9th Circuit recently considered the same regulation and reached the opposite conclusion. 

Marlow v. The New Food Guy, 10th Cir., No. 16-1134 (June 30, 2017).

Professional Pointer: The ownership of tips is an increasingly contentious area of wage and hour law. In this case, Relish Catering was forced to defend a lawsuit and appeal despite paying above minimum wage. 

Ben O'Glasser is an attorney with Bullard Law, the Worklaw® Network member firm in Portland, Ore. 
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