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Federal Court Report

Order Against DOL Did Not Bind Worker in Separate Overtime Litigation
9/24/2019 

By Ken Diamond of Winterbauer & Diamond PLLC
A member of Worklaw® Network

A Texas federal district court was not authorized to hold a plaintiff in contempt for filing a lawsuit claiming violations of a barred U.S. Department of Labor (DOL) overtime rule because she was not represented by or acting with the DOL, according to the 5th U.S. Circuit Court of Appeals.

In May 2016, the DOL published a Fair Labor Standards Act (FLSA) overtime rule. The rule raised the minimum salary that executive, administrative and professional employees must receive to remain exempt from the FLSA's requirement that employers provide overtime pay. In November 2016, a Texas federal district court barred the DOL from implementing or enforcing the rule pending further order of that court. 

In June 2017, a restaurant worker, relying on the overtime rule, filed suit against her former employer in federal district court in New Jersey for unpaid overtime. In her lawsuit, the plaintiff claimed that the Texas court's order did not postpone the effective date of the overtime rule; the rule and higher salary level thus became effective; and, as her salary was below that level, she was entitled to overtime pay as a nonexempt employee. 

After answering the complaint in New Jersey, the employer moved in the Texas district court to hold the plaintiff and her attorneys in contempt. The employer argued that the plaintiff was bound by the Texas court's order because the DOL had adequately represented her interests in that litigation, and that she and her lawyers should therefore be held in contempt for seeking to invoke the overtime rule in the New Jersey action. 

The Texas district court granted the employer's contempt motion. The court reasoned that the plaintiff was bound by the order because the DOL represents the interests of employees like her and the injunction unambiguously barred filing lawsuits invoking the rule. 

On appeal, the 5th Circuit reversed the contempt order, holding that the plaintiff was not acting with the DOL and therefore was not bound by the injunction. The 5th Circuit pointed to previous cases where litigation by a government agency did not preclude a private party from vindicating a wrong that arises from related facts but generates a distinct, individual cause of action. The 5th Circuit explained that although the FLSA concerns itself with the general welfare of all employees covered by the statute, the DOL does not represent every worker's legal interests when enforcing the FLSA. 

Texas v. U.S. Department of Labor, 5th Cir., No. 18-40246 (July 2, 2019).

Professional Pointer: Employers should remain vigilant in monitoring legal developments regarding potential changes to existing exemptions and related overtime rules. This is true not only at the federal level under the FLSA but at the state level as well, since certain states have passed legislation increasing the salary level an employee must receive for the executive, administrative and professional exemptions to apply. 

Ken Diamond is an attorney with Winterbauer & Diamond PLLC, the Worklaw® Network member firm in Seattle. 
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