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9th Cir.: Service Advisors Are Not Exempt Employees

 

By W. Kevin Smith  4/16/2015 Permissions

 

Automobile service advisors are not exempt from coverage under the Fair Labor Standards Act (FLSA) and

must be paid at least the minimum wage and receive overtime compensation, the 9th U.S. Circuit Court of

Appeals ruled. 

The plaintiffs worked as service advisors at an

automobile dealership. Their job duties included

meeting with customers, advising customers on the

service needs of their vehicles, suggesting specific

repairs to be performed by employees of the

dealership’s service department, and providing

customers with estimates for repairs and service.

Service advisors also suggested additional

preventive services appropriate for the vehicle and,

after the agreed-upon repairs were begun, contacted

customers regarding any additional required repairs

or service not contained in the original estimate.

Compensated on a commission basis, the plaintiffs

did not receive either a minimum wage or overtime

compensation for their work. They brought suit

claiming that they should receive overtime compensation, despite language in the FLSA that excludes any

“salesman, partsman, or mechanic primarily engaged in selling or servicing automobiles . ” from the

coverage of the FLSA.
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Following prior decisions from several courts, including the 4th and 5th Circuit Courts of Appeals, the district

court found that the plaintiffs fit within the FLSA automobile dealership exemption and were not covered by

the FLSA. Consequently, the district court dismissed the claims for overtime compensation.

Reversing the district court, the 9th Circuit held that the service advisors were not salesmen, partsmen or

mechanics, and so were eligible for overtime compensation under the FLSA. The conclusion of the court was

inconsistent with decisions from other circuits, but was consistent with the reading of the exemptions

advocated by the U.S. Department of Labor (DOL).

To reach its conclusion, the court examined DOL regulations defining and describing the exempt automobile

dealership positions. Construing the regulations narrowly, the court determined that the automobile

dealership exemptions should only be extended to employees who meet very particular criteria. Thus, the

court found that “salesmen” are those employees who sell automobiles, “partsmen” are employees who

procure parts for servicing and repairing automobiles, and “mechanics” are employees who service and

repair vehicles. Employees who do not perform those specific functions are not exempt under the FLSA.

The duties performed by service advisors did not fit any of the court’s definitions. As such, the court ruled

that service advisors were not exempted from coverage under the FLSA.  

Navarro v. Encino Motorcars, 9th Cir., No. 13-55323 (March 24, 2015).

Professional Pointer: Annual self-audits by employer to assess the applicability of FLSA exemptions can

help limit potential exposure to lawsuits. Proceed with caution when determining which employees are

exempt and which are not.

W. Kevin Smith is an attorney with the firm of Smith & Smith Attorneys, the Worklaw® Network member firm

in Louisville, Ky.
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