
 (/pages/default.aspx)

SECTIONS
SHRM (/Pages/default.aspx) » Legal Issues (/LegalIssues/Pages/default.aspx) »
Federal Resources

 

Employee Fails to Show High Blood Pressure Was

Serious Health Condition

 

By Douglas H. Duerr  3/27/2015 Permissions

 

Because an employee failed to show that his high blood pressure was a serious health condition, his claims

under the Family Medical Leave Act (FMLA) were properly dismissed, according to the 8th U.S. Circuit Court

of Appeals.

On May 12, 2004, Kendrick Johnson reported to his supervisor that he did not feel well. He complained of

blurred vision, a stiff neck, back pain and a headache that he claimed felt as if his head would explode. He

waited for the employee relations supervisor, Tammara Love, to arrive. After waiting several hours, he left

her a voicemail and went to a nearby health clinic. He was diagnosed with high blood pressure by a

physician’s assistant (PA) who prescribed blood pressure medication and had Johnson complete a note

stating that he had been to the clinic and could return to work on May 16. The PA signed the note, and

Johnson took the note back to work. The PA instructed Johnson to follow up with his physician, but did not

specify when that should occur. On May 18, Johnson was terminated for allegedly altering, falsifying or

forging his work excuse. From May 12 until his termination, the company did not provide Johnson with notice

of his FMLA rights and obligations, nor was there a notice in his employee handbook regarding his FMLA

rights.

At some unspecified time following his termination, Johnson saw a physician at his regular doctor’s office

who found that his blood pressure was normal and who advised him to use exercise to control it. There was

no evidence in the court record as to when this follow-up visit took place or whether there were any other

follow-up visits or consultations with the PA regarding Johnson’s high blood pressure or the use of the

prescribed medication.



On motion for summary judgment, the district court dismissed Johnson’s claims for failure to provide

sufficient notice of his need for FMLA leave. On appeal to the 8th Circuit, the court affirmed dismissal, but for

different reasons. The appeals court noted that in order to prevail on his FMLA claims, Johnson had to show

that he was eligible for FMLA leave. In this instance, Johnson needed to show that he had a serious health

condition. Johnson argued that he met this requirement because he received continuing treatment for his

blood pressure.

Under the FMLA regulations, in order to establish “continuing treatment,” Johnson had to show a period of

incapacity of more than three consecutive calendar days that also involved either treatment two or more

times within 30 days of the onset of the incapacity, or treatment by a health care provider that resulted in a

regimen of continuing treatment under the supervision of the health care provider. Here Johnson failed to

establish that the visit to his doctor’s office occurred within the 30-day period. Johnson argued, however, that

under 29 CFR Section 825.113(c), the PA’s prescription of blood pressure medication would qualify as a

regimen of continuing treatment; however, the appeals court, while acknowledging the regulation, noted that

the regimen must occur under a physician’s “supervision.” That is, a health care provider must oversee,

watch or direct the treatment regimen. Here, following issuance of the prescription, there was no evidence of

follow up with the PA or any other health care provider, and there was no evidence that the PA even

instructed Johnson to call if there were any complications or his condition did not improve. Because there

was no showing of “supervision,” the appeals court held that Johnson failed to establish that he had a

qualifying, serious health condition.

Because Johnson failed to establish that he was entitled to benefits under the FMLA, the appeals court

found that Johnson could not pursue claims under the FMLA for the company’s failure to provide him with

notice of his FMLA rights.

Johnson v. Wheeling Machine Prods., 8th Cir., No. 13-3786 (Feb. 20, 2015).

Professional Pointer: Not every medical condition is a “serious health condition,” but before assuming the

requirements of the FMLA do not apply, it is important to make the necessary inquiries to determine whether

the employee is in fact eligible.

Douglas H. Duerr is an attorney with Elarbee Thompson (http://www.elarbeethompson.com/), the Worklaw®

Network member firm in Atlanta.
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