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Requiring Employees to Sign Release Is Not

Retaliation Under Anti-Bias Laws

 

By Michael W. Foster  3/13/2015 Permissions

 

A company that required former employees to sign a release before becoming independent contractors does

not violate Title of the Civil Rights Act of 1964, the Age Discrimination in Employment Act (ADEA), the

Americans with Disabilities Act (ADA) or other federal anti-discrimination laws, according to the 3rd U.S.

Circuit Court of Appeals.

In 1999, Allstate Insurance Co. decided to reorganize its business and terminate the at-will employment

contracts of some 6,200 sales agents. At that time, these employee agents were offered four choices: 1)

conversion to independent contractor status; 2) $5,000 and an economic interest in their accounts, to be

sold by September 2000 to buyers approved by Allstate; 3) severance pay equal to one year’s salary; or 4)

severance pay equal to 13 weeks of pay. As a condition of the first three choices, agents were required to sign

a release waiving existing legal claims against Allstate.  

The U.S. Equal Employment Opportunity Commission (EEOC) sued Allstate, claiming that the company

violated federal anti-retaliation laws. Specifically, the EEOC argued that refusal to execute the release was

“protected activity” under these laws and, thus, the failure to retain the agents as independent contractors

was an “adverse employment” action entitling the former employees to damages and reinstatement. The

EEOC also argued that the Allstate release did not fall within the well-established rule that employers can

require releases in exchange for post-termination benefits, because the offer of a future business relationship

was not appropriate consideration (like severance is) or adequate consideration. 

The district court disagreed, granting summary judgment in favor of Allstate, which was affirmed by the 3rd

Circuit. 



As explained by the appellate court, refusing to execute the release does not fall within the two forms of

protected activity consistently identified in federal anti-retaliation statutes: “opposing any act or practice

made unlawful by” those acts, or “participating in any manner in an investigation, proceeding, or hearing

under” those laws. 

Moreover, the court held that, even had the EEOC been able to establish the existence of protected activity,

no adverse employment action occurred. Specifically, the terminated agents were not otherwise entitled to

convert to independent contractor status, and an employer does not commit an adverse action by denying an

employee an unearned benefit on the basis of the employee’s refusal to sign a release.  

The court also ruled that the offer of a future business relationship was proper and adequate consideration,

because the agents were receiving something to which that were otherwise not entitled. Specifically, each had

at-will employment agreements and Allstate was under no obligation to offer independent contractor

opportunities to them.    

EEOC v. Allstate Ins. Co., 3rd Cir., No. 14-2700 (Feb. 13, 2015).

Professional Pointer: Employers based in states with extensive state anti-discrimination laws, such as

California, must also consider whether conditional releases of this type violate state law. 

Michael W. Foster is an attorney with Foster Employment Law, the Worklaw® Network member firm in

Northern California.
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