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Termination for Unauthorized Breaks Not FMLA Retaliation

 

By Kristofor L. Hanson  2/20/2015 Permissions

 

A worker in New Hampshire who was fired for taking additional paid break time without approval could not proceed with

his claim that his employer discharged him in retaliation for using leave under the Family and Medical Leave Act (FMLA),

the 1st U.S. Circuit Court of Appeals ruled.

Amphenol Printed Circuits Inc. employed Murad Ameen for nearly 12 years, during which time Ameen received positive

performance evaluations, multiple raises and a promotion to group leader. In March 2012, Ameen requested two weeks

of FMLA leave in anticipation of the birth of his second child. He requested and Amphenol granted a one-week extension

of that leave later in March. Ameen worked a reduced schedule for most of his three weeks of leave. In early April,

Ameen returned to work full time but declined requests by Amphenol to work nonmandatory overtime, citing his wife’s

poor postpartum health. On April 4, Ameen requested three-and-a-half weeks of personal leave, which would run from

April 26 to May 21, for a trip to his native Iraq. This was not an FMLA leave request. Ameen agreed to help out with

overtime when he returned. Amphenol granted the personal leave

Prior to Ameen’s leaving for Iraq, Amphenol issued a written warning to Ameen for his failure to follow company

procedures. Ameen had failed to report mechanical issues that he had caused and that had led to lost production time.

This was the second warning Ameen received.

After returning from his personal leave, Ameen assumed his full-time duties but continued to decline overtime, again

citing his wife’s health. The operations manager expressed to Ameen his disappointment over Ameen’s continued refusal

to work overtime.

On June 22, one of Ameen’s fellow group leaders reported to the operations manager that two employees had reported

that Ameen was “cheating on his timecard” by leaving his department for extended periods of time. The operations

manager contacted human resources concerning the report and asked HR to gather Ameen’s timecard records as well

as the security entrance records to determine when Ameen was entering and exiting the building.



The records showed that Ameen had been punching out each day for 30 minutes but continued working during that time.

The records also showed that at another time each day, Ameen left for approximately an hour. Amphenol employees

were entitled to one half-hour unpaid lunch break and one 15-minute paid break. Ameen had been taking an hour break

each day and, thus, was getting paid for an additional 15 minutes of break time. The investigation revealed that Ameen

had been doing this for approximately two years.

Ameen’s supervisor acknowledged that he had granted Ameen the ability to combine his breaks so he could take a

45-minute lunch at home with his wife. However, Ameen was taking an hour break daily. Amphenol’s operations director

decided to terminate Ameen’s employment. It was undisputed that the operations director had no knowledge of Ameen’s

use of FMLA leave.

Ameen filed suit, claiming that his termination was in retaliation for his use of FMLA leave. He claimed that the

employees who reported his manipulation of his break time were so frustrated with his use of FMLA leave for the birth of

his second child and his unwillingness to work overtime—which Ameen characterized as informal FMLA leave—that they

sought Ameen’s termination. Ameen relied on his supervisor’s previous decision to allow him to combine his two breaks

for his timecard disparities. The district court found these arguments weak and granted summary judgment. Ameen

appealed.

The appeals court assumed without deciding that Ameen’s “informal” FMLA leave was protected. Thus, it moved on to

whether Amphenol had established legitimate, nonretaliatory reasons for terminating Ameen. It had, according to the

court, because Ameen had taken additional, unapproved break time for approximately two years and had been paid for

those breaks.

While Ameen acknowledged that he had taken additional break time, he claimed that others had similarly extended their

breaks and received no punishment. Ameen also claimed that his co-workers’ animus toward him caused them to

convince the operations manager to call for his termination. This “cat’s paw” theory is successful if a plaintiff can prove

that an employee has “perform[ed] an act motivated by animus that is intended to cause an adverse employment action,

and if that act is a proximate cause of an adverse employment action.”

However, Ameen produced no evidence to support that anyone subordinate to the operations director had engaged in

any act driven by retaliatory animus to support his theory. To the contrary, before recommending to the operations

director that Ameen be terminated, the operations manager conducted, in conjunction with human resources, an

independent investigation to determine if Ameen’s coworkers’ claims were legitimate. Only after concluding that they

were did the operations director decide to terminate Ameen. Accordingly, the appeals court affirmed the district court’s

grant of summary judgment.

Ameen v. Amphenol Printed Circuits Inc., 1st Cir., No. 14-1086 (Jan. 26, 2015).

Professional Pointer: It is essential for employers to conduct investigations to determine the legitimacy of co-worker

allegations before taking disciplinary action against an employee. Kristofor L. Hanson is a shareholder with Lindner &

Marsack, S.C., the Worklaw® Network member firm in Milwaukee.
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