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No Proof of Causation Doomed Employee’s Retaliation

Claims

 

By Emily Gelhaus  1/9/2015
 

An Interior Department employee’s retaliation claims brought under Title VII of the Civil Rights Act of 1964

failed because he was unable to show that the department’s refusal to promote him or give him back his

supervisory responsibilities was related to his past equal employment opportunity complaints, according to

the 10th U.S. Circuit Court of Appeals.

Mike Ward is an employee of the U.S. Department of the Interior, Bureau of Reclamation. Ward, who had

documented problems interacting with co-workers, once held a supervisory position.  During a 2005

reorganization, the department demoted Ward and reassigned his supervisory responsibilities to another

employee. Upset by this demotion, Ward complained to the Equal Employment Opportunity Commission

(EEOC). In 2008, the Interior Department again reorganized. Ward asked for a position with his old

supervisory responsibilities. The department told Ward that there was no supervisory vacancy, and Ward

remained in his nonsupervisory job.

In 2010, Ward, along with four other people, applied for a managerial position in Provo, Utah. An interview

panel that included two managers, Brent Rhees and Ann Gold, interviewed Ward and the four other

applicants.

At the time of the interviews, Ward had a pending claim alleging Rhees had discriminated against him. Also,

during his 2005 EEOC complaint, Ward had claimed that Gold’s husband had retaliated against him.  

The interview panel recommended two candidates to Larry Walkoviak, the hiring manager. The panel did not

recommend Ward. Walkoviak decided to interview all five candidates, including Ward. After these interviews,

Walkoviak selected someone other than Ward for the Provo job.  



Ward then sued the Interior Department, claiming that the department’s refusal to reinstate him to his old

supervisory job in 2008 and its refusal to promote him in 2010 were retaliation for his 2005 EEOC complaint.

The trial court ruled for the Interior Department, and the 10th Circuit affirmed. Because Ward filed his EEOC

complaint years earlier, the 10th Circuit said that he needed to show “but for” causation to prevail on his

retaliation claim. In other words, Ward needed to show that, but for his 2005 EEOC complaint, he would have

been given his old supervisory responsibilities in 2008 or been selected for the Provo job in 2010. Because

Ward could not prove this, the court ruled that his retaliation claims failed.

The court also rejected Ward’s argument that Walkoviak denied him the Provo job because of the retaliatory

animus of panel interviewers Rhees and Gold. Because Walkoviak interviewed every candidate before

selecting someone other than Ward and because the panel had “little input” into the hiring decision, the court

refused to impute Rhees’s and Gold’s alleged animus to Walkoviak.

Ward v. Jewell, 10th Cir., No. 14-4006 (Nov. 24, 2014).

Professional Pointer: Employers should be aware of and minimize any potential conflicts or biases when

selecting managers to conduct interviews.

Emily Gelhaus is a lawyer with Denlinger, Rosenthal & Greenberg Co. LPA, the Worklaw Network member

firm in Cincinnati.
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