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Employers Must Consider Job Restructuring During

Interactive Process

 

By Gregory J. Kamer and Kaitlin H. Ziegler  11/24/2014
 

When faced with a request for a reasonable accommodation, an employer must be willing to make at least minor

reassignments of job duties in order to allow an employee to perform the position’s essential duties, according to the 7th

U.S. Circuit Court of Appeals.

For more than 30 years, Debra Kauffman was one of two hairdressers/manicurists at Mason Point, a nursing home in

south central Illinois. Her job mostly consisted of doing residents’ hair, both at the beauty parlor and in the residents’

rooms. She also helped with the birdcages, laundry and breakfast delivery. The job duty at the center of this case,

though, was the pushing of the wheelchairs of those residents who could not make it to the beauty parlor on their own,

but who were able to leave their rooms.

During a hysterectomy in 2010, Kauffman’s bladder was reconstructed and a mesh lining was installed to secure it. While

the exact details of Kauffman’s ability to push various amounts confused even the court, she was told that pushing

occupied wheelchairs could tear the lining loose. When she told Mason Point’s administrator she could no longer push

residents, he told her that “as long as you’ve got the restriction we can’t employ you.” After the administrator denied

Kauffman’s requests to have someone else push the wheelchairs or be transferred to laundry duties full time, Kauffman

quit and sued Mason Point under the Americans with Disabilities Act (ADA).

The district court granted the nursing home’s motion for summary judgment, finding pushing the wheelchairs to be an

essential function of the job that could not be reasonably accommodated to the employer’s satisfaction. The 7th Circuit

took issue with the lower court’s analysis and reversed the decision.  Referencing multiple “unresolved factual disputes,”

the 7th Circuit stated that uncertainty about how much pushing was involved, whether the task could be easily

reallocated to other employees, and what the employer’s actual policy was towards employees with disabilities were

questions better suited for a trial. 



The main dispute involved the percentage of time Kauffman pushed wheelchairs during her shifts. The employer

estimated 60-65 percent, while Kauffman’s estimates were closer to 6-12 percent on the days she had to bring residents

to the beauty parlor. The 7th Circuit found this dispute needed to be determined by a trial. Further, it stated that if the task

the employee could not perform is “so small a part that it could be reassigned to other employees at a negligible cost to

the employer,” it should not be considered an essential function.

Additionally, the 7th Circuit took issue with the employer’s lack of attempt to accommodate, regardless of whether the

disability was permanent or temporary. It stated that allowing the employer to not retain an employee with a permanent

restriction would “read ‘reasonable accommodation’ out of the Americans with Disabilities Act.”  Moreover, job

restructuring needed to be an option, especially if it was only a “minor adjustment.”

Finally, the 7th Circuit stated the employer needed to engage in the interactive process and determine if the

accommodation would create a hardship. The employer did not satisfactorily do this. The court found the employer

should have asked more questions and been open to the employee’s suggestions like switching to laundry duties full

time. The court also noted that since almost three-quarters of the residents are in wheelchairs, there are probably

employees whose main duty is to push wheelchairs. If this was found to be true at trial, it would be hard for the employer

to show a hardship.

Kauffman v. Petersen Health Care VII LLC, 7th Cir., No. 13-3661 (Oct. 16, 2014).

Professional Pointer: Employers need to be open when it comes to the interactive process and consider whether they

can adjust assignments. Minor changes could not only save the company from liability, but also help retain good

employees.

Gregory J. Kamer is the founding partner and Kaitlin H. Ziegler is an associate with Kamer Zucker Abbott, the Worklaw®

Network member firm in Las Vegas.
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