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Company Succeeds in Bias Suit Despite Manager’s

Age-Based Comments

 

By Stephen B. Maule  11/21/2014
 

                                                                                                                                                                                                                                         

The 8th U.S. Circuit Court of Appeals affirmed the dismissal of the age discrimination claim of a security officer despite

evidence of several age-based comments.  

When Securitas Security Services USA Inc. bought out Carlyn Johnson’s employer in 2003, Johnson was 70 years old.

He worked as a utility security officer for Securitas, working somewhat of an irregular schedule, filling in when other

managers needed replacements. Although Johnson’s manager testified he was a dependable employee, the manager

had concerns about Johnson’s ability to work long hours and multiple consecutive shifts. The manager made comments

concerning Johnson’s age, such as comparing Johnson to his retired father, who tried to take on work beyond his

capabilities, and stating to Johnson and his wife that he was “too old” to be working and it was “time to hang up

[Johnson’s] Superman cape and retire.”

While on duty, Johnson had an accident in a Securitas vehicle. Although company policy required such an incident be

reported immediately, Johnson did not have access to a phone at the location he was working and had no company-

provided cellphone or radio. He tried to call on his personal cellphone, but could not obtain a strong enough signal to

place the call. At 7:00 a.m., Johnson drove the damaged vehicle back to the office. Along the way, he was able to contact

the manager on duty, who told him to return the vehicle to the office and then go home for the day. After determining that

Johnson’s shift was supposed to have ended at 8:00 a.m., not 7:00 a.m., the company terminated his employment. Prior

to the termination, however, Johnson’s manager again made a statement to Johnson that it was time for him to hang up

his Superman cape and retire.

After his termination, Johnson sued, alleging age discrimination in violation of the Age Discrimination in Employment Act

(ADEA). The ADEA prohibits discrimination, retaliation and harassment against individuals who are at least 40 years of

age because of their age. The trial court ruled for Securitas, but a panel of the 8th Circuit reversed. Upon request for

rehearing before the entire 8th Circuit, the court affirmed the trial court’s granting of summary judgment for Securitas.



The court held that Securitas articulated a legitimate, nondiscriminatory reason for Johnson’s discharge–his early,

unauthorized departure from his work assignment and delay in reporting his accident. Thus, the burden fell on Johnson

to establish Securitas’ reason was a pretext for discrimination.

The court rejected each of Johnson’s points in alleged support of his pretext argument. Specifically, the court held that

Securitas had a good-faith belief that Johnson left work early based on company records. As for the age-related

comments of the manager, the court concluded Johnson failed to sufficiently tie such comments to his discharge so as

create an inference of pretext. Similarly, the fact that the HR representative who participated in the discharge decision

knew Johnson’s age was insufficient to establish pretext.

The court also rejected Johnson’s argument that he was treated less favorably than similarly situated younger

employees. The court concluded that simply because Securitas had not terminated any other employees for the same

reasons did not mean it had treated Johnson differently.  

Johnson v. Securitas Security Services, Inc., 8th Cir., No. 12-2129 (Oct. 7, 2014).

Professional Pointer: Supervisors and managers must understand that stray remarks regarding an employee’s

protected status can result in significant liability to their employer. Even when the employer ultimately succeeds in a

discrimination lawsuit, the costs involved in terms of legal fees and time spent litigating the matter can rise quickly.

Stephen B. Maule is an attorney with McMahon Berger P.C., the Worklaw® Network member firm in St. Louis.
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