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No Constructive Discharge, No Age Bias Verdict for

Insurance Workers

 

By Thomas R. Revnew  11/18/2014
 

Nationwide Insurance Co. did not constructively discharge two insurance sales managers because of their

age and race by placing them on performance improvement plans, according to the 5th U.S. Circuit Court of

Appeals.

Nationwide employed Parker Perret and Melvin Pierre as insurance sales managers. They were the two

oldest managers in their region, and Pierre was the only black manager in the region. Although they were at

or near the top of their region in sales, in November 2009 they were placed on coaching plans. According to

the plaintiffs, these coaching plans were based upon trivial and subjective performance standards which

were impossible to meet.

When Perret failed to improve under the coaching plan, on April 22, 2010, he was placed on a performance

improvement plan (PIP), which he perceived as a signal he would be terminated. Although he qualified for a

sales bonus, Nationwide withheld it because of the PIP. Perret later resigned on May 24, 2010. Similarly,

after Pierre failed his coaching plan around the same time, he was also placed on a PIP and immediately

went on medical leave. He resigned two months later in July 2010.

Perret and Pierre separately filed lawsuits against Nationwide claiming the PIPs were pretexts for age

discrimination and that Nationwide singled them out for termination because they were the two oldest

managers in the region. Pierre also contended his coaching plan and PIP were pretexts for race

discrimination and Nationwide singled him out for termination because he was the only black manager in the

region.



At trial, the jury found that Nationwide constructively discharged Perret because of his age, and

constructively discharged Pierre because of his age and race. However, the jury also found that Nationwide

proved it would have placed Perret and Pierre on coaching plans and PIPs even if it had not considered age

or race. This mixed motives verdict precluded the plaintiffs from receiving monetary damages under Texas

law.

The plaintiffs appealed the jury verdict and Nationwide cross-appealed. The 5th Circuit overturned the jury

verdict, stating constructive discharge claims involve scenarios where “working conditions [became] so

intolerable that a reasonable person in the employee’s position would have felt compelled to resign.” The

court identified several factors relevant to determining whether the working conditions became intolerable,

including: 1) demotion; 2) reduction in salary; 3) reduction in job responsibilities; 4) reassignment to menial

or degrading work; 5) badgering, harassment or humiliation by the employer calculated to encourage the

employee’s resignation; or 6) offers of early retirement that would make the employee worse off whether the

offer was accepted or not. Because none of these events occurred during plaintiffs’ employment at

Nationwide, the 5th Circuit found they failed to establish a constructive discharge claim as a result of the

company’s use of employee improvement plans.

Perret v. Nationwide Mut. Ins. Co., 5th Cir., No. 13-40867 (Oct. 20, 2014).

Professional Pointer: This case is a practical reminder that juries may be suspicious of employee

improvement plans that lack concrete objective criteria for evaluating employee performance. By placing

employees on improvement plans containing measurable objective goals, however, employers can minimize

any suspicion.

Thomas R. Revnew is an attorney with Seaton Peters & Revnew the Worklaw® Network member firm in

Minneapolis.
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