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Court Refuses to Impute Knowledge of Pro-Union

Activity

 

By William E. Pilchak  11/7/2014
 

The 4th U.S. Circuit Court of Appeals ruled for the employer in a retaliation case, refusing to impute a

lower-level supervisor’s knowledge of union-organizing activities to higher-level decision-makers.

In October 2009, the employer, Gestamp South Carolina LLC, purchased from LSP Automotive a plant that

manufactures parts for BMW vehicles, which BMW then assembles at its nearby facility. Gestamp retained

LSP’s employees and personnel policies, which provided that misleading or false statements made during

an interview and false entries in company records could result in termination. In late December 2009, two

employees, David Kingsmore and Reggie Alexander, began a union organizing campaign that was meant to

be kept secret from management. Eventually the campaign became known by plant supervisors Michael

Fink and Michael Sullivan. Fink warned Kingsmore that he would be “gone” if general manager Carmen

Evola found out. Kingsmore then contacted Evola to deny rumors that he was part of the organizing effort. 

Months earlier, in August 2009, while still working for LSP, Kingsmore had been scheduled to tour the BMW

facility, where he had previously worked, but then was barred entry without explanation. This episode

became known to his supervisor and Kingsmore contended he told Evola about it at the time. The next

month, Kingsmore applied for an internal promotion which would require access to the BMW facility. During

the interview, he told the HR director he had worked at the BMW facility but left because of the long

commute, and failed to mention that he was now barred from the BMW facility. 



In early February 2010, while management was conducting small group meetings regarding the organizing

drive, Evola told the HR director that he had just learned that Kingsmore had been banned from BMW. The

HR director was concerned, because Gestamp employees were required to visit the BMW facility at times.

The HR director investigated, in part, by asking Kingsmore why he was barred. He denied knowing why and

maintained his prior story about leaving his job at BMW because of the commute. After signing a release

permitting BMW to provide further information, he was suspended with pay. BMW would only provide

Kingsmore’s dates of employment, despite the release. Gestamp then placed the burden on Kingsmore to

obtain documentation regarding the reason for his separation from BMW. When he could not, he was

terminated on Feb. 24 for falsification of prior work history, not supplying documentation requested and not

supplying information as to why BMW barred him from the facility.

Alexander was also terminated in February 2010 by the same HR director. Alexander had been provided

with a time sheet template preprinted with a 7 a.m. starting time each day. When he arrived late to work on

two consecutive days, he corrected the 7 a.m. start time when he was ten minutes late on the first day, but

not when he was 38 minutes late the next day. The HR director terminated Alexander on Feb. 19 for

falsifying his time sheet. 

The National Labor Relations Board’s (NLRB’s) general counsel issued an unfair labor practice charge

alleging that Gestamp discharged Kingsmore and Alexander for their pro-union efforts. The administrative

law judge (ALJ) found they were suspended and fired for anti-union animus, imputing Fink and Sullivan’s

knowledge of Kingsmore and Alexander’s protected activity to “management,” without specifically identifying

which members of management.  Additionally, the record was unclear with regard to who, other than the HR

director, participated in the discharge decisions. Importantly, the ALJ did not find that any manager involved

in the decisions knew about their protected activity on the basis of circumstantial evidence.  A three-member

panel of the board affirmed the decision.

On appeal, the 4th Circuit reversed and held in favor of Gestamp, refusing to impute Fink and Sullivan’s

knowledge of Kingsmore and Alexander’s organizing activities to the HR director or whoever else was

involved in the termination decisions. The court rejected the argument that supervisory knowledge is

automatically imputed to management and noted that it is the general counsel’s obligation to “prov[e]

knowledge on the part of the company official who actually made the discharge decision.” 

Gestamp South Carolina LLC v NLRB, No. 12-1041 (Oct. 8, 2014).

Professional Pointer: Employers should welcome this court’s repudiation of one of the traditional shortcuts

used by the NLRB’s general counsel. The imputation of knowledge can result in liability where a

decision-maker was wholly unaware of the protected activity and acted without animus.

William E. Pilchak is a principal with Pilchak Cohen, P.C., the Worklaw® Network member firm in the Detroit

area.
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