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Employers Must Give Actual Notice of Tip Credit

 

By David W. McBride  11/3/2014
 

Restaurant employees’ constructive knowledge of their employer’s intention to claim a tip credit does not

allow the employer to claim the minimum wage exception under the Fair Labor Standards Act (FLSA),

according to the 1st U.S. Circuit Court of Appeals.

Generally, the FLSA requires employers to pay their employees a minimum wage; failure to do so is unlawful

and may result in serious civil penalties. This general requirement has several exceptions. One such

exception is known as the tip credit. Using this exception, employers may pay tipped employees below

minimum wage by counting the tips received to make up the difference between the hourly wage paid and

the minimum wage. To benefit from the tip credit exception, an employer must meet three preconditions: 1)

the employees are tipped employees receiving $30 or more in tips per month, 2) the employees retain tips

received, and 3) the employer informs the employees that it intends to count a portion of the tips toward the

required minimum wage.

In 2008, the Wage and Hour Division (WHD) of the U.S. Department of Labor began investigating the payroll

practices of Piccolo e Posto, a restaurant located in Guaynabo, Puerto Rico. WHD audited Piccolo e Posto’s

payroll and time records and determined that Piccolo e Posto was paying its waiters below the required

minimum wage, based on the hourly wage paid and “spillage fee” deductions from pay. In response, Piccolo

e Posto argued that it was paying its employees in compliance with the FLSA based on the hourly wage

actually paid to its employees and the tip credit.

The U.S. Department of Labor (DOL) filed a lawsuit against Piccolo e Posto and its owners, alleging that

they violated the FLSA’s minimum wage requirements, among other charges. After discovery, the DOL

moved for summary judgment on the minimum wage issue, arguing that Piccolo e Posto had failed to give its

employees notice that it would be counting their tips toward the minimum wage requirement and therefore

could not claim the tip credit exception. The district court judge granted that motion and awarded the waiters

unpaid wages amounting to nearly $130,000, plus interest. Piccolo e Posto appealed the ruling.



Piccolo e Posto’s appeal turned on whether there was any evidence that its waiters had received proper

notice of the restaurant’s intention to use the tip credit. The restaurant’s general manager testified in a

deposition that when he was initially hired as a waiter, he was not told about the tip credit and that during his

time as general manager, new waiters were not informed of the tip credit either. In opposition, Piccolo e

Posto argued that its waiters’ pay stubs clearly showed an hourly wage rate below the minimum wage and

enough tips to bring the waiters’ wages above the minimum wage. The restaurant argued that these pay

stubs gave the waiters constructive, if not actual, knowledge that the restaurant was claiming the tip credit.

In affirming the district court’s ruling on the motion for summary judgment, the appeals court clearly stated

that the employer’s duty to inform its employees of its intention to use the tip credit is an affirmative duty that

requires action rather than assumptions: “[T]he duty to inform is an affirmative duty ; which cannot be

satisfied by the mere hope or assumption that employees will” divine their employer’s intentions.”

Perez v. Lorraine Enters. Inc., 1st Cir., No. 13-01685 (Oct. 1, 2014).

Professional Pointer: When relying on an exception from the FLSA, ensure compliance by making sure

that all preconditions are met and by sending an affirmative message to employees any time notice is

required, rather than assuming they “get it” on their own. 

David W. McBride is an attorney with Skoler, Abbott & Presser, P.C., the Worklaw® Network member firm in

Springfield, Mass.
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