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Retaliation Claim Related to Untimely Bias Charge

Goes Forward

 

By Fiona W. Ong  10/27/2014
 

An employee may bring a retaliation claim in court that is reasonably related to a charge of discrimination,

even if the underlying charge is untimely filed and does not include any allegations of retaliation, the 4th

U.S. Circuit Court of Appeals ruled.

In order to bring a discrimination claim in federal court, an employee must first file a charge of discrimination

with the Equal Employment Opportunity Commission (EEOC) describing the specific discriminatory acts.

The charge must be filed within 180 days of the acts or within 300 days if the charge is cross-filed with the

local or state fair employment practices agency. When the EEOC closes the charge, either because it has

completed the investigation or because the employee has requested it (after the charge has been pending

at least 180 days), the EEOC then issues a Notice of Right to Sue. At this point, the employee can file a

lawsuit, with the claims limited to what was raised in the charge and what is “reasonably related to” the

allegations in the charge.

The plaintiff, a white woman, was a professor at a public institution, Old Dominion University (ODU). She

filed a charge of discrimination against ODU alleging race discrimination. While the EEOC’s investigation

was ongoing, the plaintiff was denied tenure, but she did not amend her charge to add the denial of tenure.

Following receipt of the Notice of Right to Sue, the plaintiff then sued the university for discrimination. She

also claimed that she had been denied tenure in retaliation for filing her charge of discrimination, which is a

protected activity under Title VII of the 1964 Civil Rights Act.

The district court dismissed her race-discrimination claims as untimely because they had occurred before

the applicable 300-day period. The court held, however, that the plaintiff could bring a retaliation claim,

although it subsequently determined that no retaliation had actually occurred.



On appeal, the 4th Circuit agreed that the retaliation claim could be brought, even though it was not part of

the underlying charge, where the retaliation is “reasonably related to” the charge. Here, the alleged

retaliation was directly related to the filing of a charge. The court further stated that the retaliation claim was

viable even though the underlying charge was untimely.

Hentosh v. Old Dominion Univ., 4th Cir., No. 13-2037 (Sept. 24, 2014)

Professional Pointer: As long as an employee has filed any charge of discrimination, even an untimely

one, a court will entertain a claim that the employee was retaliated against for filing the charge.

Fiona W. Ong is an attorney with Shawe Rosenthal, LLP (http://www.shawe.com/), the Worklaw® Network

member firm in Baltimore, Md.
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