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Drug-Testing Policy for Prescription Meds May Not

Violate ADA

 

By Christie M. Trenholme   10/3/2014
 

An employer’s policy of drug testing all employees for prescription drugs that are packaged with warnings

about operating machinery may not constitute an improper medical examination or an improper disability

inquiry under the Americans with Disabilities Act (ADA), the 6th U.S. Circuit Court of Appeals held.

In 2007, Dura Automotive Systems, a manufacturer of glass windows for automobiles, began testing

employees at its manufacturing facility for certain substances appearing in both illegal drugs and

prescription medications packaged with warnings about operating machinery. Dura hired a third-party

company called Freedom From Self (FFS) to administer the drug tests. FFS conducted the first round of

drug tests at the facility. The positive tests underwent a second round of analysis to determine the specific

substance present. Medical review officers (MROs) who reviewed the results asked employees to provide

medical explanations, sometimes requesting prescription information or documentation from the employee’s

physician. If an MRO determined that the employee had a valid reason for the positive test, the MRO

changed the final test result to negative. FFS forwarded these results to Dura, but Dura disregarded the

MROs’ revisions, opting to strictly prohibit any employee from using machine-restricted drugs. Dura

instructed employees who tested positive to bring their medications to FFS for documentation. Dura then

informed these employees that they would be terminated if they continued to use the medications.

The employees who were terminated for failing to discontinue use of medications packaged with warnings

about operating machinery brought a lawsuit asserting claims under the ADA. The employees argued that

Dura violated the ADA by: 1) improperly requiring them to submit to a medical examination and 2) making

improper disability inquiries. The trial court held that Dura’s drug testing was an improper medical

examination and an improper disability inquiry under the ADA. The appellate court vacated the trial court’s

judgment and remanded the case for a trial on whether Dura’s drug testing constituted a medical

examination or disability inquiry.



With regard to whether the drug testing was a medical examination, the appellate court relied on the Equal

Employment Opportunity Commission’s published guidance and focused on whether the test was designed

to reveal an impairment or health condition. The court held that this fact-sensitive inquiry should be

determined by a jury. On the one hand, the evidence supported Dura’s position that the drug-testing protocol

was not used to reveal impairments or health conditions. Dura did not ask the plaintiffs about their medical

conditions, and there was no evidence that third-party FFS had revealed information to Dura about the

plaintiffs’ medical conditions; rather, all that was reported to Dura was the presence of one of the

substances. On the other hand, the court found that much depended on Dura’s credibility, as there were

inconsistencies between Dura’s written and actual drug-testing policies and there was evidence of disparate

treatment of individual employees. For example, one plaintiff claimed that Dura had fired her but allowed

another plaintiff to return to work despite testing positive.

Similarly, with regard to whether the drug testing was a disability inquiry, the appellate court held that a jury

could reasonably conclude that Dura implemented the drug-testing policy in a manner designed to avoid

gathering information about employees’ disabilities. The court therefore vacated the trial court’s ruling.

The appellate court also held that the trial court improperly instructed the jury that FFS was an agent of

Dura. FFS had received more information about the employees’ prescription medications than Dura had;

thus, the court held that the jury should not be instructed to assume that because FFS obtained additional

information, Dura sought that information. The court also noted that Dura may have used FFS to insulate

itself from the proscribed information.

Bates v. Dura Auto. Sys. Inc., 6th Cir., No. 11-6088 (Aug. 26, 2014).

Professional Pointer: In administering drug tests to comply with the ADA, employers should avoid any test

that could appear to be designed to reveal an impairment or health condition. The use of a third party to

administer the drug testing and to conduct analysis of the results can help insulate an employer from

running afoul of the ADA by filtering any medical information received and by ensuring that the employer

receives only information relating to the prohibited substance.

Christie M. Trenholme is an attorney with Marr Jones & Wang LLLP, the Worklaw® Network member firm in

Honolulu.
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