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Penalty Properly Imposed For Failure to Provide

COBRA Notice

 

By Karen Rhodes  9/8/2014

The trial court properly relied on a provision of the Employee Retirement Income Security Act (ERISA)

authorizing penalties of up to $100 per day for COBRA violations in assessing a $75 per day penalty against

an employer found to have intentionally failed to provide COBRA notice, according to the 11th U.S. Circuit

Court of Appeals.

However, the appellate court also ruled that the trial court improperly dismissed the employee’s Family and

Medical Leave Act (FMLA) claim based upon the fact that the employee, who alleged she had been

pressured to work from home during leave following the birth of her child, had continued to receive her full

salary and, in the eyes of the trial court, had therefore suffered no “legal damages.”

Books-A-Million, a national book retailer, had employed Tondalaya Evans for nine years when in January

2006, Evans advised the company she was pregnant. At the time, Evans—then the company’s payroll and

insurance manager—was involved in the implementation of a new payroll system set to “go live” just prior to

Evans’ due date.

According to Evans’ allegations, Evans’ supervisor advised her that rather than going on leave, she would

need to work from home. Again according to Evans, she was sent work assignments throughout the time

she had requested leave, then upon her return to work, was treated coldly by her supervisor and almost

immediately reassigned to work in a different position not involving payroll. Evans refused to accept the new

position, and her employment was accordingly terminated. Following her termination, Evans did not receive

a COBRA notice relating to continuation of her dental insurance.



Evans thereafter sued Books-A-Million, alleging violations of the FMLA, Title VII of the 1964 Civil Rights Act,

the Equal Pay Act and COBRA. The employer filed a motion for summary judgment, which was granted as

to Evans’ claims under the FMLA, Title VII and the Equal Pay Act. After a bench trial, the trial court

concluded that Books-A-Million had intentionally violated COBRA and assessed a statutory penalty against

Books-A-Million of $75 per day throughout the COBRA coverage period, along with attorneys’ fees totaling

over $42,000.

The appellate court upheld the trial court’s grant of summary judgment to Books-A-Million as to the Title VII

and Equal Pay Act claims, finding that Evans had not submitted adequate evidence to establish a prima

facie case under either statute. However, the court reversed the summary judgment granted to Books-

A-Million on Evans’ FMLA claim. The court rejected the trial court’s conclusion that because Evans was paid

her full salary while working from home and therefore had no loss of income, she could not state an FMLA

claim.

The court noted that in order to prove that she was prejudiced by an FMLA violation, a plaintiff need only

demonstrate “some harm remediable by either damages or equitable relief.” The court wrote, “It seems plain

to us that if an employer coerces an employee to work during her intended FMLA leave period and,

subsequently, reassigns her based upon her allegedly poor performance during that period, the employee

may well have been harmed by the employer’s FMLA violation.”

In addition, the 11th Circuit upheld the trial court’s finding that Books-A-Million intentionally violated COBRA

in failing to provide Evans a COBRA notice following her termination. The appellate court further upheld the

trial court’s decision to award Evans, in light of the violation, a $75 per day statutory penalty under an ERISA

statute that authorizes penalties of up to $100 per day for COBRA violations.

Evans v. Books-A-Million, 11th Cir., No. 13-10054 (Aug. 8, 2014).

Professional Pointer: Employers must be scrupulous in ensuring that employees receive the notices

required under COBRA after termination or other qualifying events. Failure to provide the required notices

may be a very costly mistake.

Karen Rhodes is an attorney with Swerdlow Florence Sanchez Swerdlow & Wimmer, the Worklaw®

Network member firm in Beverly Hills, Calif.
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