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Employer Had Duty to Disclose Ongoing Merger Talks

 

By Linda H. Evans  8/4/2014

A former employee who sold his stock back to the company at a lower price because he was unaware that

the privately held entity was engaged in active merger negotiations is entitled to a $1.5 million jury award,

according to the 11th U.S. Circuit Court of Appeals.

Stiefel Laboratories Inc. (SLI) was a privately held pharmaceutical company controlled by the Stiefel family

from its founding in 1847 until 2009, when it merged with GlaxoSmithKline (GSK). SLI took great pride in its

privately held status; it brought up that fact at nearly every company meeting and impressed upon

employees its commitment to keeping SLI under the family’s control.

In August 2007, SLI announced a minority investment by the Blackstone Group. Blackstone purchased

preferred shares at approximately $60,000 per share and acquired the right to name one member of SLI’s

board of directors. Anticipating questions, SLI issued a press release reiterating that the company would

continue to be privately held and the family would continue to retain majority ownership. The CEO sent an

e-mail to employees assuring them of the same, adding there were no plans to take the company public and

that Blackstone would be leaving at the end of eight years, at which time SLI might choose to buy back the

stock or exercise other options.

Timothy Finnerty had worked as a sales representative for SLI from 1986 until he was terminated as part of

a reduction in force in August 2008. He had participated in the company’s employee stock bonus plan and

became entitled to a distribution of the vested benefits paid in the form of SLI stock. Employees could either

take the distribution or exercise the “put” option, which allowed them to require SLI to buy back the stock at

fair market value during a certain window of time. Finnerty elected to use the put option. SLI completed the

transaction on Feb. 13, 2009, at a cost of $16,469 per share.



Unknown to Finnerty and contrary to all their press releases and company e-mails, the Stiefel family had

been exploring the possibility of selling SLI since November 2008. Anjan Mukherjee, a director at

Blackstone who had been named to SLI’s board, had advised SLIthat another company was interested in an

acquisition, and that the $60,000 price Blackstone had paid per share would be the minimum price. In

November 2008 the family decided to move on the sale.

In April 2009 SLI accepted an offer from GSK in which holders of SLI stock received approximately

$68,515.29 per share, with the possibility of over $7,000 more per share if certain performance conditions

were met. This was more than four times the value of what Finnerty received from SLI.

Finnerty brought suit in January 2011 alleging violations of the Employee Retirement Income Security Act

and fraud under the Securities Exchange Act. The court found that SLI had taken great pride in the fact that

the company was privately held and family-controlled for 162 years, and that SLI had a duty to disclose and

update facts that were necessary to prevent their earlier statements from being misleading.

The court went on to hold that silence on the possible merger would yield benefits for investors as a group,

and that would have been acceptable as long as SLI would have abstained from trading in the company’s

securities during the period of nondisclosure. But secrecy stopped being in the investors’ interests when the

corporate insiders exploited the nonpublic information in their possession and engaged in self-dealing. The

court also concluded that by the time Finnerty sold his shares back to the company, SLI was sufficiently

advanced in the sales negotiation talks and knew the price would be far above what Finnerty was paid per

share. The strong likelihood of a sale and the high price per share were significant, and that information

should have been available to Finnerty.

Finnerty v. Stiefel Laboratories Inc., 11th Cir., No. 12-13947 (June 30, 2014).

Professional Pointer: A company that openly takes pride in being privately held and family-controlled risks

litigation based on claims of fraud and self-dealing if it continues to expound that message and make

financial transactions, all the while being actively involved in negotiations for the sale of the company..

Linda H. Evans is an attorney with Neel, Hooper & Banes PC, the Worklaw® Network member firm in

Houston, Texas.
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