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Tax Preparers Not Entitled to Compensation for

Professional Education Courses

 

By Domenick Carmagnola and Anthony J. Vinhal  6/6/2014

Tax professionals hired to prepare tax returns and then laid off were not employees under the Fair Labor

Standards Act (FLSA), and therefore were not entitled to compensation for time spent completing

continuing professional education courses required for their rehiring, according to the 8th U.S. Circuit Court

of Appeals.

Barbara Petroski worked only during tax season for H&R Block Enterprises LLC, a tax preparation service

provider. The tax season began in late December or early January and lasted until approximately mid-April.

Tax professionals employed by H&R Block who sought to work the following tax season had to complete an

employment application and participate in an interview. If hired to work the following tax season, the

professionals entered into an employment agreement which set forth the terms of their employment that

included the duration of their employment, and the stipulation that the tax professional was under no

obligation to return to H&R Block the following tax season and H&R Block was under no obligation to hire

the tax professional in the future. During the off-season, the tax professionals were eligible to collect

unemployment or to work other jobs.

H&R Block did require current and former tax professionals to complete a set number of hours of continuing

professional education (CPE) credits to be eligible for rehire, but as stated in their handbook, meeting the

CPE requirement was not a guarantee of future employment. The tax professionals were able to meet the

training requirement by taking a course offered by H&R Block or any other qualified provider.



H&R Block did not compensate the tax professionals for the time they spent meeting the rehire training

requirement and, prior to 2012, did not communicate in writing to the tax professionals that they would not

be paid for the CPE time, nor did the tax professionals obtain written acknowledgement that there would be

no compensation. There is no federal regulation that required tax professionals to complete continuing

education courses to prepare tax returns.

Petroski filed an action under the FLSA, on behalf of herself and similarly situated tax professionals, seeking

payment for the time spent completing the mandatory rehire training in order to be eligible for rehire. H&R

Block filed for summary judgment, and the U.S. District Court for the Western District of Missouri granted

the motion. The court found that the tax professionals were trainees and not employees when completing

their CPE training and thus they were not entitled to compensation under the FLSA. The appeals court

affirmed the district court’s granting of summary judgment.

The FLSA defines an employee as “any individual employed by an employer” and also defines employee as to

“suffer or permit to work.” The appeals court determined that whether an individual is an employee under

the FLSA is a legal determination rather than a factual one.

In affirming the district court’s decision that the tax professionals were not employees while performing the

CPE training, the appeals court noted that H&R Block received no immediate advantage from the rehire

training completed by the tax professionals, the tax professionals did not prepare tax returns or complete

any other work for H&R Block’s clients during the training, the tax professionals did not displace any regular

employees, nor did the completion of the training expedite H&R Block’s business. While useful in educating

the professionals and keeping them current on tax issues, H&R Block did not reap the benefits of the

training until after the tax professionals accepted the company’s offer of employment, the 8th Circuit held.

The appeals court found further support for their conclusion in the U.S. Department of Labor Wage and

Hour Division field operations handbook, which identified six criteria to aid in determining whether trainees

are employees: whether the training is similar to that given in a vocational school; whether the training is for

the benefit of the trainees; whether the trainees displace regular workers; whether the employer derives an

immediate advantage from the activities of the trainees; whether the trainees are entitled to a job at the

conclusion of the training period; and whether the employer and the trainees understand that the trainees

are not entitled to wages for the time spent in training. Applying these factors led the court to conclude that

the tax professionals were not employees under the FLSA. Thus, the appeals court affirmed the granting of

summary judgment dismissing the complaint of the tax professionals.

Professional Pointer: Employers that require training or continuing education should have policies and

procedures in place that specifically address the company’s position on these issues. 

Petroski v. H&R Block Enterprises LLC, 8th Cir., No. 13-2076, (May 2, 2014).

Domenick Carmagnola and Anthony J. Vinhal are attorneys with Carmagnola & Ritardi, LLC, the

Worklaw Network member firm in Morristown, New Jersey.
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