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More Than Informal Input Required for Executive Exemption 

 

 

 

Employees who were asked for, but did not provide, informal input on applicants in the hiring process did not

meet the test for the executive exemption from overtime under the Fair Labor Standards Act (FLSA), the 8th

U.S. Circuit Court of Appeals ruled. If input was actually provided, however, the exemption could apply, the

court concluded.

The owner of Lumber One Home Center had hired three individuals with the intention of having them serve

as supervisors and managers once a new store had opened. After leaving employment with the company,

these employees filed suit, claiming that they had been improperly classified as exempt from the FLSA’s

overtime requirements.

In order to qualify for the executive exemption under the FLSA, there is a four-factor test that must be met:

*The employee must be paid on a salary basis, receiving at least $455 per week.

*The employee’s primary duty must be management of the enterprise, or a department or subdivision of the

enterprise.

*The employee must customarily and regularly direct the work of two or more other employees.

*The employee must have the authority to hire or fire other employees, or his or her suggestions or

recommendations as to changes in employment status (like hiring, firing, promotions, etc.) are given

“particular weight.”

The last factor was the issue in this case. The owner, when hiring a new employee, would ask of all staff

members–supervisory and hourly alike–whether they knew the applicant. The company argued that the

owner could have given particular weight to the plaintiffs’ recommendations over the recommendations of

hourly employees, and therefore this practice of soliciting informal input met the fourth factor of the executive

exemption test for the plaintiffs.

A jury found that all three plaintiffs were exempt. The trial court, however, overturned the jury verdict, finding

that no evidence had been presented that the plaintiffs had authority to make personnel decisions or that the

owner gave their recommendations particular weight. Therefore, the trial court held that the plaintiffs were

nonexempt as a matter of law.

On appeal, the 8th Circuit stated that “more than informal input, solicited from all employees, is need to prove

applicability of the executive exemption.” The court acknowledged that a manager’s recommendation may be

given more weight than that of an hourly employee, and looked to the FLSA regulations for a definition of

“particular weight,” as follows: “[F]actors to be considered include, but are not limited to, whether it is part of

the employee’s job duties to make such suggestions and recommendations; the frequency with which such

suggestions and recommendations are made or requested; and the frequency with which the employee’s

suggestions and recommendations are relied upon. ... It does not include an occasional suggestion with

regard to the change in status of a co-worker.”

In this case, the court found no evidence that two of the plaintiffs’ recommendations were given more weight.

In fact, the owner admitted that those plaintiffs were not involved in any hiring decisions and he did not even

recall whether they ever provided any informal reference in response to his general request to all employees.

Thus, these two plaintiffs did not meet the executive exemption.

With regard to the third employee, however, there was evidence that he had provided a recommendation for

at least one applicant and that the owner relied on that recommendation in deciding to hire the applicant. This

was sufficient to support the exemption, in the court’s view.

Madden v. Lumber One Home Ctr. Inc., 8th Cir., No. 13-2214 (March 17, 2014).

Professional Pointer: In order for a low-level manager to meet the requirements of the FLSA’s executive

exemption, he or she must have the authority to make effective recommendations as to employment actions

for subordinates and must actually exercise that authority.
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