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Challenge to Retirement Plan's Investments Barred 

 

 

 

The time limit for filing a lawsuit claiming that a retirement plan breached its fiduciary duty by selecting an

underperforming or otherwise improper investment option begins to run when the investment is added to the

plan. The failure to remove the option does not extend that time, absent materially changed circumstances,

according to the 11th U.S. Circuit Court of Appeals.

From 1967 to 2005, Barbara Fuller was an employee of SunTrust banks Inc., a large commercial bank that

provides deposit, credit, trust and investment services. During her employment, SunTrust established a

401(k) defined contribution plan, and Fuller participated. The plan offered a variety of investment options.

Beginning in 1997, the plan started adding proprietary mutual funds as investment options, and it did not

have any nonproprietary mutual funds until 2005, the same year Fuller ended her employment and withdrew

all of her funds. According to the complaint, Trusco Capital Management Inc., a subsidiary of SunTrust,

received management fees from the proprietary mutual funds and was also part of the plan's investment

committee that selected the plan funds. Fuller alleged that as a result of this "corporate self-dealing,"

SunTrust acted in its own self-interest, rather than in the interests of the plan participants. She claimed that

the proprietary funds had poor performance and higher management fees than funds offered by the

Vanguard Group Inc. and other investment advisors. Fuller filed her complaint on March 11, 2011, and

SunTrust moved to dismiss, arguing that the applicable statute of limitations (which determines how long

someone has to file a lawsuit) barred her claims.

The Employee Retirement Income Security Act (ERISA) imposes a fiduciary duty on plan sponsors, such as

SunTrust, and allows plan participants to sue for breaches of that duty. However, such claims must begin

after the earlier of either: six years after the act that constituted the breach (or, if an omission, the last date

the omission could be cured) or three years after the plaintiff had actual knowledge of the breach. The district

court agreed with SunTrust that the claim was barred and dismissed the complaint. Fuller appealed.

The 11th Circuit agreed that the six-year statute of limitations applied, as there was no evidence that Fuller

had "actual" knowledge of the alleged breach of SunTrust's fiduciary duty. This required the court to

determine when the limitations period begins to run when a plaintiff claims that the plan fiduciary imprudently

selected and failed to remove investment options from a plan. After reviewing decisions in similar cases from

the 4th and 9th circuits, the court determined that the answer depended on whether the breach occurred

when the investment option was selected or whether, after the selection, there was a changed circumstance

that constituted a new breach when the investment option was not removed. Because Fuller's claim was that

the selection of the proprietary mutual funds was imprudent because of the "self-dealing," high fees and poor

performance—all of which were essentially unchanged since their selection, more than six years before her

complaint—her claims were barred as untimely.

Fuller v. SunTrust Banks, Inc., 11th Cir., No. 12-16217 (Feb. 26, 2014).

Professional Pointer: This decision does not release benefits plan fiduciaries from the obligation to continue

to monitor investment options for suitability. A change in circumstances, such as a fund with low management

fees beginning to incur high fees, could be a "new" act, giving rise to a failure-to-remove claim with its own

six-year limitations period.

Douglas H. Duerr is an attorney at Elarbee, Thompson, Sapp & Wilson, L.L.P., the Worklaw® Network

member firm in Atlanta.
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