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Reformation of Retirement Plan Does Not Require Showing of Actual
Harm 

 

 

 

A plaintiff seeking reformation of a retirement plan need not show “actual harm” in order to survive summary

judgment on the claim, the 2nd U.S. Circuit Court of Appeals ruled.

Geoffrey Osberg filed a class-action complaint in the U.S. District Court for the Southern District of New York

alleging that, as part of Foot Locker Inc. and the Foot Locker retirement plan’s conversion of its defined

benefit plan to a cash-balance retirement plan, the company failed to properly inform plan participants of the

conversion’s effects. Osberg sought the equitable remedy of reformation of the retirement plan.

A former Foot Locker employee, Osberg claimed that Foot Locker violated the Employee Retirement Income

Security Act (ERISA) by issuing false and misleading summary plan descriptions (SPDs), in violation of

ERISA’s Section 102(a) disclosure requirements; by breaching fiduciary duties, in violation of Section 404(a)

by making such materially false statements; and by failing to give plan participants notice that the

cash-balance plan would reduce their future benefit accruals, as required by Section 204(h).

The district court granted summary judgment in favor of Foot Locker. The 2nd Circuit affirmed the summary

judgment on the 204(h) claim but vacated and remanded the lower court’s summary judgment on the

disclosure claims.

Disclosure Claims

With his appeal, Osberg contended that the district court erroneously ruled that his Section 102(a) disclosure

claim was time-barred. The appellate court did not address that statute-of-limitations issue but instead

focused on whether Osberg raised a genuine issue of material fact on his demand for “appropriate equitable

relief” under ERISA Section 503(a)(3).  

The appellate court explained that to impose an equitable remedy, a district court must consider what remedy

is appropriate and whether plaintiffs have established the requisite level of harm as a result of the notice

violations.

The appellate court overturned the lower court’s requirement that Osberg suffer “actual harm” and pointed to

the U.S. Supreme Court’s requirement that equitable remedies under Section 502(a)(3) “must come from the

law of equity.” To that end, the appellate court concluded that to “obtain contract reformation, equity does not

demand a showing of actual harm.”

In overturning the lower court’s summary-judgment ruling on Osberg’s disclosure claims, the appellate court

rejected Foot Locker’s argument that, as a former employee, Osberg lacked standing to seek reformation of

the retirement plan. The court did not weigh in on whether he met the requirements for obtaining contract

reformation.

Section 204(h) Notice Claim

The 2nd Circuit affirmed the lower court’s dismissal of Osberg’s claim that the company failed to provide plan

participants with ERISA-required notice that the conversion to a cash-balance plan would reduce future

benefit accruals, in accordance with ERISA Section 204(h). Foot Locker contended that the notice claim was

time-barred and that at the time of the plan amendment, ERISA did not require it to provide notice to plan

participants.

Osberg v. Foot Locker, 2nd Cir., Case No. 13-187-cv (Feb. 13, 2014).

Professional Pointer: Reformation is generally considered an extraordinary remedy in contract disputes. In

Osberg, while the 2nd Circuit did not indicate whether reformation was proper in the case, the court made

clear that current and former employees seeking reformation of retirement plans will not be required to show

actual harm.

Erin L. Winters is an attorney at Foster Employment Law, the Worklaw® Network member firm in Oakland,

Calif.
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