
3/6/2014 By Karen Rhodes 

Employer Did Not ‘Clearly and Unmistakably’ Agree to Arbitrate Dispute 

 

 

 

An arbitral award overturning a union employee's termination was vacated by the 5th U.S. Circuit Court of

Appeals, which held that the employer had not "clearly and unmistakably" agreed to submit the question of

the arbitrability of the dispute to the arbitrator.

United Steelworkers (USW) member Dave Buller was fired from ConocoPhillips Inc. in 2010, after a random

drug test showed him to be above the allowed threshold for hydrocodone. According to the collective

bargaining agreement between ConocoPhillips and USW: "Discharge for a confirmed positive test under the

substance abuse policy shall not be subject to grievance or arbitration. However, relative to such discharge

the union continues to maintain the right to grieve and arbitrate issues around the integrity of the chain of

custody."

Despite the language in the collective bargaining agreement, the union filed a grievance on Buller's behalf,

arguing that the termination was unjust, as the positive test result allegedly had been caused by his taking

several doses of an expired prescription cough medicine. 

At the start of the arbitration hearing, the employer contested that the dispute was arbitrable, arguing that

because Buller had been discharged for a positive test under the substance-abuse policy, the dispute could

not be arbitrated except with respect to chain of custody. The arbitrator said he would hear the merits of the

case before deciding the question of arbitrability. As the union presented its case, which went beyond issues

of chain of custody, ConocoPhillips repeatedly objected on the grounds that the arbitrator was exceeding his

jurisdiction. After the proceedings, the arbitrator held that he did have authority to consider the dispute, that

the dispute was arbitrable and that Buller's termination was wrongful.

The company filed a motion to vacate the arbitral award, arguing that it had never consented to arbitrate a

discharge for a positive drug test and never agreed to allow the arbitrator to decide whether the dispute was

arbitrable. The district court granted ConocoPhillips' motion and vacated the arbitral award.

The 5th Circuit upheld the district court's ruling, agreeing that the oil giant had not—either in the collective

bargaining agreement or through its conduct in the arbitral hearing—"clearly and unmistakably" agreed to

submit the question of whether the dispute was arbitral to the arbitrator (as opposed to submitting the

question to a court). In so ruling, the panel relied on precedent from the U.S. Supreme Court that "Courts

should not assume that the parties agreed to arbitrate arbitrability unless there is 'clear and unmistakable'

evidence that they did so." As to the merits of the question of whether the dispute was arbitrable, the panel

noted that the USW had focused in its briefing solely on the question of whether the arbitrator had properly

decided the issue of arbitrability and had thus waived any objection to the district court's determination that

the termination was not arbitrable.

ConocoPhillips Inc. v. United Steelworkers International Union, 5th Cir., No. 12-31225 (Jan. 30, 2014).

Professional Pointer: An employer that wishes to delegate questions of arbitrability to an arbitrator should

state so "clearly and unmistakably." One that doesn’t intend to do so must carefully scrutinize its agreements

and properly preserve any objections in an arbitral proceeding.

Karen Rhodes is an attorney at Swerdlow Florence Sanchez Swerdlow and Wimmer, A Law Corporation, the

Worklaw Network member firm in Los Angeles. 
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