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Reduction of Retroactively Granted Banked Hours Violates ERISA 

Reducing retroactively granted banked hours violates the anti-cutback provisions of the Employee Retirement 

Income Security Act of 1974 (ERISA) when those hours have accrued and are attributable to service, 

according to the 1st U.S. Circuit Court of Appeals. 

In 1997, four local unions merged to form the Plumbers and Pipefitters Local Union #51. After the merger, the 

pension plans for these four local unions also merged into a consolidated plan. 

Just like each of the pre-merger plans, the consolidated post-merger plan included a “banked hours” benefit 

(banked hours equal the hours an employee works in a given year beyond the minimum number required to 

receive a full year’s pension credit under the plan). Among other things, banked hours allow an employee to 

make up for service-hour shortfall in a work year so that the individual may still receive a full year’s pension 

credit for that year. Employees can also cash in banked hours at retirement for additional pension credits. 

Each of the four pre-merger pension plans had different yearly service-hour requirements for workers to 

receive a full year’s pension credit (for example, one plan required 1,200 service hours to receive a full year’s 

credit, while another required 1,710 hours). The post-merger plan adopted the most generous pre-merger 

hourly requirement and retroactively granted additional banked hours to participants who would have 

qualified for more hours if the more generous service-hour minimums had been in place before the merger.

No participant lost banked hours as a result of the adoption of the post-merger banked-hour benefit. 

Over the next several years the post-merger plan had funding difficulties. In 2011, the trustees responded by 

attempting to enact an amendment that would have reduced the plan participants’ retroactively granted 

banked-hour benefits for hours accumulated before the merger to the less generous levels promised under 

the pre-merger plan. 

A group of plan participants who stood to lose retroactively granted hours filed an action against the trustees 

in district court, alleging that the proposed amendment violated ERISA’s anti-cutback rule. The district court 

agreed and granted summary judgment for the plaintiffs. On appeal, the 1st Circuit affirmed. 

ERISA’s anti-cutback rule prohibits the “decrease by amendment” of any “accrued benefit of a 

participant” (see 29 USC, Section1054(g)(1)). A plan that violates this rule may lose tax-exempt status. The 

trustees argued that the retroactively granted banked hours were conferred gratuitously, rather than earned; 

therefore, the proposed amendment did not violate the anti-cutback provision. The court disagreed, noting 

that ERISA does not include the term “earned” but instead applies to “benefits attributable to service.” It 

explained that the plaintiffs were employees when they received the benefit and that once an employee 

continues to work in exchange for a promised benefit, that person has a “justified expectation” to receive the 

benefit that the anti-cutback rule is designed to protect. 

The court ultimately found that the pre-merger banked-hour benefits were attributable to the plaintiffs’ pre-

merger service even though they were conferred retroactively. The court likened the situation to ERISA’s 

treatment of cost-of-living-adjustments: Whereas ERISA protects COLA adjustments promised before 

retirement, it does not protect adjustments promised after retirement. The 1st Circuit concluded that because 

the retroactively banked benefits were attributable to pre-merger service, those benefits were accrued and 

protected from reduction by ERISA’s anti-cutback provisions. 

Bonneau v. Plumbers and Pipefitters Local Union 51 Pension Trust Fund, 1st Cir., No. 13-1515 (Nov. 15, 

2013).

Professional Pointer: Plan administrators considering merger or amendments should be aware of the 

difficulty in eliminating previously granted benefits. Once a benefit is granted, it is very difficult to eliminate it, 

because of ERISA’s anti-cutback provisions.

J. Chris Duckworth is an associate attorney at Bullard Smith Jernstedt Wilson, the Worklaw® Network 

member firm in Portland, Ore.
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