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Faulty Securities Filings Can Lead to Benefits Liability 

A company’s erroneous securities filings can make it liable to employees who invested in company stocks as 

part of their retirement plan, according to the 9th U.S. Circuit Court of Appeals.

Amgen Inc., a publicly traded pharmaceutical company that allowed its employees to participate in stock 

ownership plans, developed two drugs to aid in the treatment of anemia in patients also suffering from 

chronic kidney failure and certain other conditions. In the years after the Food and Drug Administration 

approved these drugs, the company successfully marketed both on-label and off-label uses, so that by 2006 

these products accounted for almost half of Amgen’s annual revenue, making investment in company stock 

an attractive retirement option. Studies emerging in 2006 and 2007, however, raised concerns about the 

safety and effectiveness of these drugs for certain patient populations. The company retreated from its prior 

public statements and marketing strategies in the face of growing negative publicity, and regulators started to 

impose restrictions on the use of these drugs, expanded existing warnings and ordered further studies to 

evaluate their safety.

The market value of Amgen’s stock and, therefore, employees’ individual account plans suffered, and 

employees filed a class-action lawsuit against Amgen, members of its board of directors, and members of the 

fiduciary committees charged with overseeing the employer-sponsored plans. They claimed that the 

defendants breached their statutory duties of care by failing to disclose what they knew to employees and 

continuing to offer Amgen common stock as an investment alternative when they knew, or should have 

known, that the stock’s value was overstated. In a separate class action pending against Amgen before the 

same judge, nonemployee investors claimed the company violated federal securities laws by failing to make 

timely disclosures about threats to the company stock’s market value, resulting in a fraud on the market. The 

judge allowed the securities case to proceed but dismissed the employee benefits case for failure to state an 

actionable claim.

On appeal, the 9th Circuit reinstated the employees’ benefits claims. Drawing on earlier cases, the court 

noted that the employer’s duty of care extended to the decision to allow investment of plan assets, including 

employee retirement contributions, in the company’s own stock, and the company could violate that duty by 

allowing employee investments to continue at prices it should have known were artificially inflated. In 

pursuing their case, the employees could rely on the same company misstatements and omissions that 

formed the basis for the shareholder derivative action. The court, therefore, reversed the decision and 

reinstated the employees’ class action.

Harris v. Amgen Inc., 9th Cir., No. 10-56014 (Oct 23, 2013).

Professional Pointer: When coping with business setbacks, employers and plan trustees should consider 

the effect of these setbacks on employee retirement investments and consider whether to freeze employees’ 

continued investment in company stock until the organization can file the necessary disclosures. 

Implemented in consultation with senior executives, benefits personnel, securities counsel and other qualified 

advisors, such an approach may form a necessary aspect of the company’s responsible stewardship of 

employee investments. 

John P. Keil is an attorney at Collazo Florentino & Keil LLP, the Worklaw® Network member firm in New York 

City. 
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