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HR Comments About Employee's ‘Shelf Life’ Insufficient to Establish Age 
Bias 

A comment regarding an employee's “shelf life” and his termination five months after voicing concerns about 

age discrimination were not sufficient to prove a violation of the Age Discrimination in Employment Act 

(ADEA), the 10th U.S. Circuit Court of Appeals ruled. 

The plaintiff, George Roberts, worked as a project manager for IBM. At the time, he was assigned to provide 

technical assistance to the Williams Companies. While assigned to this project Roberts’ job performance had 

its ups and downs. In 2008 Williams expressed serious concerns about his work and Roberts was criticized in 

his performance review.

In early 2009 he made some improvement. However, by mid-2009 he once again received a critical 

performance review, and HR presented him with the option of either resigning with severance compensation 

or undergoing a 60-day performance improvement program. He elected the 60-day program and HR noted at 

the end of the program that his performance had improved. Shortly thereafter, Williams and Roberts’ 

supervisor once again expressed concerns about his performance and he was terminated one month later at 

the end of 2009.

Roberts presented evidence in the form of an instant message between two HR managers in mid-2009 in 

which one of the managers asked the other about. Roberts’ “shelf life.” Roberts contended this established 

that his age played a direct role in his eventual discharge. The court disagreed finding the comment referred 

only to Roberts’ ongoing workload at Williams, and that after determining Roberts had enough paying client 

work to keep him busy for a few more months HR recommended he be retained rather than terminated under 

IBM’s Resource Action program.

Part of IBM’s Resource Action program was called “Project Blue.” Roberts claimed that this was an allusion to 

blue rinses used by older people, disregarding the fact that IBM is often called “Big Blue.” The court found no 

merit in this claim.

The court found that Roberts’ evidence was merely circumstantial rather than direct evidence of age 

discrimination under the ADEA. While acknowledging the “shelf life” statement could be interpreted as either 

discriminatory or benign, the statement did not constitute direct evidence of discrimination.

Applying the McDonnell Douglas burden-shifting approach, the court held that since Roberts failed to present 

sufficient circumstantial evidence that he was fired due to his age, he also failed to establish a prima facie 

case. Thus the burden of proof never shifted to IBM to articulate a non-discriminatory reason for firing him.

In considering Roberts’ state law claim of retaliatory discharge in violation of Oklahoma public policy, the 

court concluded there was no evidence presented to cause it to doubt or question IBM’s contention that 

Roberts was terminated because of poor performance. The court also found no merit in his claims that he 

was treated differently from other younger IBM employees, since the other employees identified by Roberts 

were not similarly situated to him since they had different supervisors, they were held to the same standards 

under the company’s Resource Action program and their conduct was not comparable to Roberts’ 

performance issues.

For these reasons, the 10th Circuit upheld the lower court's summary judgment decision in favor of IBM.

Roberts v. IBM, 10th Cir., No. 12-5169 (Nov. 5, 2013).

Professional Pointer: Supervisors and HR personnel should be extremely careful not to document or make 

comments that could be interpreted as bias against any protected class under federal or state law. Too often, 

supervisors will make an inartful remark in a memo, e-mail or text message that will later come back to haunt 

them.

Craig A. Reutlinger is an attorney with Van Hoy, Reutlinger, Adams & Dunn, PLLC, the Worklaw® Network 

member firm in Charlotte, NC.
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