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EEOC Ordered to Pay Fees for Groundless Pursuit of Criminal 
Background Check Lawsuit 

The Equal Employment Opportunity Commission (EEOC) must pay attorney fees and costs, including expert-

witness fees, in a case it brought that turned out to be meritless, the 6th U.S. Circuit Court of Appeals ruled. 

In 2005, an applicant to Peoplemark, a temporary-employment agency, filed a charge with the EEOC, 

alleging she was denied employment based on her race and criminal history. The EEOC investigated the 

charge and subpoenaed more than 18,000 documents, which Peoplemark provided. In September 2007, the 

EEOC informed Peoplemark that it believed that the agency had a blanket, companywide policy of rejecting 

felon applicants, which disparately affected black applicants. After Peoplemark and the EEOC failed to 

resolve the matter, the commission filed suit, on Sept. 29, 2008, on behalf of the initial complainant and 286 

similarly situated class members. The complaint alleged that Peoplemark had a blanket policy prohibiting the 

hiring of anyone with a criminal record, which disparately affected black applicants.

However, according to Peoplemark’s records, some of the class members did not have felony convictions, 

and others who had them still obtained employment with the temp agency. Additionally, Peoplemark 

maintained that it did not have a companywide policy of rejecting felon applicants; provided the EEOC with a 

copy of its electronic database, which indicated there was no such policy; and produced nearly 180,000 

documents.

The district court required the EEOC to disclose its experts by the end of June 2009 and to submit its expert 

reports by the end of August. The commission asked for three extensions to those deadlines, which 

Peoplemark opposed. After the last request, in September 2009, the court ordered the parties to provide 

additional arguments about the necessity of the EEOC’s expert testimony. In its brief, the EEOC argued that 

the expert was necessary to establish that Peoplemark’s policy had a disparate impact on black applicants 

and to determine if the case was viable. The temp agency timely filed its expert report in February 2010. The 

parties agreed to dismiss the case with prejudice in March 2010. The EEOC never filed its expert report. 

Subsequently, Peoplemark sought to recover attorney fees and costs, including expert-witness fees. The 

magistrate judge recommended that the company be awarded fees in the amount of $751,942.48, including 

attorney fees, expert-witness fees and other expenses. The magistrate judge also determined that the 

complaint was ultimately groundless that the EEOC should have known that as of Oct. 1, 2009, at which point 

it had time to have reviewed the majority of the documents Peoplemark provided, and that it was 

unreasonable for the EEOC to continue the litigation after it knew it could no longer provide an expert report. 

The district court affirmed the magistrate judge’s findings and the fees award, noting that if the EEOC had 

performed a reasonable investigation, it would have known that Peoplemark had hired some of the allegedly 

injured class members, undercutting its allegation that the company had a blanket policy against hiring felons. 

The EEOC appealed the grant of attorney and expert-witness fees.

The 6th Circuit upheld the fees award, determining that although the case was not groundless when it was 

first filed, the EEOC should have reassessed its claim when discovery indicated that Peoplemark did not, in 

fact, have a blanket policy of not hiring felons, and that by Oct. 1, 2009, the commission should have known it 

could not prove its claim. The 6th Circuit also upheld the award of expert fees because Peoplemark needed 

to retain an expert to defend itself against the EEOC’s claim.

Equal Employment Opportunity Commission v. Peoplemark Inc., 6th Cir., No. 11-2582 (Oct. 7, 2013).

Professional Pointer: This decision is a good reminder to employers that they can pursue attorney fees and 

costs if they can demonstrate that the EEOC continued to litigate a matter after being provided with discovery 

or evidence showing that no discrimination claim existed. 

Tara Craft Adams is an attorney at Seaton, Peters and Revnew, P.A., the Worklaw® Network member firm in 

Minneapolis.

Like 0

Page 1 of 2EEOC Ordered to Pay Fees for Groundless Pursuit of Criminal Background Check Lawsuit

10/25/2013http://www.shrm.org/LegalIssues/FederalResources/Pages/EEOC-Fees-Groundless-Laws...



Page 2 of 2EEOC Ordered to Pay Fees for Groundless Pursuit of Criminal Background Check Lawsuit

10/25/2013http://www.shrm.org/LegalIssues/FederalResources/Pages/EEOC-Fees-Groundless-Laws...


