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Unforeseeable Business Circumstances May Reduce, but Not Eliminate,
WARN Notice Duty 

 

 

 

To use the defense of unforeseeable business circumstances against Worker Adjustment and Retraining

Notification (WARN) Act claims, an employer must be able to show that it gave the employees affected by a

plant closure or mass layoff as much notice as possible, according to the 11th U.S. Circuit Court of Appeals.

In 2008, Alabama's governor formed a task force on illegal gambling, which began investigating gaming

operators that offered electronic gaming. Some operators then brought lawsuits to enjoin the task force's

activities.

Macon County Greyhound Park Inc. (MCGP) was a casino that hosted electronic gaming. In January 2010,

the MCGP laid off 68 employees because of scheduled renovations, saying the layoffs were temporary. The

casino did not provide notice under the WARN Act.

A month later, the Supreme Court of Alabama upheld a lower court's invalidation of an injunction against the

task force. The task force arrived at the MCGP the next day, to seize its electronic gaming machines. The

operators immediately obtained a temporary restraining order, which the Alabama Supreme Court promptly

vacated. On the day the court vacated the restraining order, the MCGP laid off all 249 remaining employees,

without giving them formal notice.

In March 2010, in a lawsuit brought by county officials and citizens, a state court entered a temporary

restraining order and then an injunction against the task force. The casino reopened for business. In July the

Alabama Supreme Court nullified that injunction. Anticipating a task force raid, the MCGP permanently closed

its doors on electronic-gaming days, again without providing notice.

The casino’s former employees brought a class action, alleging that the MCGP violated the WARN Act by

failing to give proper notice of the layoffs and closure. The employer responded that it was not required to

give such notice because some of the layoffs were not plant closings or mass layoffs and were caused by

unforeseeable business circumstances. The district court granted summary judgment for the employees. 

On appeal, the 11th Circuit agreed that the February and July layoffs were plant closings and the employees

affected by those closings were entitled to notice. The appeals court held that the MCGP could not invoke the

unforeseeable-business-circumstances defense because it gave no notice at all to workers. 

Under the WARN Act, an employer cannot order a plant closing or mass layoffs until 60 days after it has

given employees written notice of the impending layoffs. The act lists three conditions, including

unforeseeable business circumstances, under which the notification period may be reduced. The defendants

can reduce but not eliminate the notification period, the appeals court emphasized. Giving as much notice as

possible is a condition precedent to establishing the defense. 

The MCGP argued that what was happening was obvious to the employees, but the appeals court held that

the casino's billboard ads, third-party newspaper articles, Internet postings and memorandums blaming the

governor for raids did not satisfy the notice requirement. 

Under the WARN Act and regulations, notice must be specific and include a statement of whether the layoffs

 are temporary or permanent; the expected date of the mass layoffs or plant closing; information on “bumping

rights”; and the name and telephone number of a company official to contact for further information. Notice

must be delivered by a method calculated to ensure receipt and include, if applicable, notice of “the basis for

reducing the notification period." Although the task force's actions were highly publicized, the MCGP could

not show that every affected employee actually received notice.

Weekes-Walker v. Macon Cnty. Greyhound Park Inc., 11th Cir., No. 12-14673 (Aug. 5, 2013).

Professional Pointer: As the 11th Circuit noted, WARN Act regulations state that "as much notice as is

practicable" "may, in some circumstances, be notice after the fact." To preserve the defense, it seems it may

never be too late to give notice, even after the layoffs or closing has occurred.

Susan Schaecher is an attorney at Stettner Miller, P.C., the Worklaw® Network member firm in Denver.  
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