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Employers Must Pay Minimum Wage and Overtime to Undocumented
Workers 

 

 

 

The Fair Labor Standards Act (FLSA) does not allow employers to exploit any employee’s status as an illegal

immigrant or allow employers to profit from hiring undocumented workers in violation of federal law by failing

to pay them a minimum wage or overtime pay, the 8th U.S. Circuit Court of Appeals ruled.

Six people who worked an average of 60-77 hours per week sued a restaurant and its owner for failing to pay

minimum and overtime wages in violation of the FLSA. From June 2007 to March 2010 the plaintiffs received

a weekly fixed rate, paid in cash and without consideration for any overtime worked.

During the trial the defendants unsuccessfully argued that the plaintiffs were “volunteers” and were not owed

any wages. They also failed to convince the jury that because the employees lacked legal work authorization,

the plaintiffs were prohibited by law from receiving any wages and, therefore, could not sue under the FLSA.

After the jury awarded the plaintiffs their minimum wages, overtime pay, statutory liquidated damages and

legal fees, the employers appealed.

In its decision the court discussed the history and relationship of the FLSA with the Immigration Reform and

Control Act of 1986 (IRCA). The FLSA and IRCA work in concert to hold employers that violate immigration

and employment laws liable for both violations. Requiring payment under the FLSA offsets the biggest

advantage of hiring undocumented workers—namely, their willingness to work for less than minimum wage.

Additionally, in enacting the FLSA, Congress did not intend to exclude unauthorized workers from the law’s

definition of “employee”; indeed, the term “employee” is broadly defined to apply to any individual whom an

employer suffers or permits to work. Under IRCA, Congress also provided for the Department of Labor’s

(DOL) Wage and Hour Division to enforce its provisions to “remove the economic incentive for employers to

exploit and use such” illegal workers.

The defendants also unsuccessfully relied on a U.S. Supreme Court decision (Hoffman Plastic Compounds

Inc. v. NLRB, 535 U.S. 137 (2002)) that said unauthorized workers could not receive back pay after being

terminated for engaging in union activities protected by the National Labor Relations Act (NLRA). Although

the employers interpreted the Hoffman decision to exclude unauthorized workers from the FLSA, the court

pointed out that the plaintiffs in Hoffman sought back pay for years in which they did not perform any work

and that the NLRA did protect unauthorized workers engaged in union activities during their actual

employment. The court also noted that an “overwhelming majority of post-Hoffman decisions by courts at

every level” have consistently interpreted the FLSA to require employers to pay undocumented workers for

labor actually and already performed. However, one of the 8th Circuit judges said the Hoffman decision may

call into question the undocumented worker’s right to liquidated damages, at least in some cases.

Because the FLSA requires employers to pay their undocumented workers, the plaintiffs had a right to bring a

lawsuit for unpaid minimum and overtime wages.

Lucas v. Jerusalem Cafe LLC, 8th Cir., No. 12-2170 (July 29, 2013).

Professional Pointer: Employers must observe all laws regulating the employment relationship. Additionally,

if an organization is audited by either Immigration and Customs Enforcement or the DOL, it should conduct

an internal joint I-9 and wage and hour audit, because in 2011 these agencies affirmed their joint enforcement

and cooperation efforts to ensure that employers pay proper wages and provide safe working conditions for

all workers, regardless of their immigration status.

Evelin Y. Bailey is an attorney at Foster Employment Law, the Worklaw® Network member firm in Oakland,

Calif.
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